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Nout NERAIGHT LIVES AMD A COUPLE OF QUESTIONS 


\ man in Grand Rapids. Michigan, writes, *... is the fifth corpora- 





tion | have already formed and for which you were not considered 
as agent on account of this policy [of dealing only with lawyers | 
... And writes a corporation in Hlinois. saving it has no attorney, 
“Are you not restricting your service sales by limiting your service 
to attorneys only 77 


Indeed yes: There is business in our line every day, we suppose, 
that we lose because we will not take it except through a lawyer. 
There always has been such business and always, we suppose, will be. 





(re we then—the associated Corporation Trust and System com- 
panies—sacrificing ourselves for the profession of law by refusing to 
represent a corporation except through its lawyer? The answer is in 
those straight lines at the left. They roughly represent: 














BY THE BLACK LINE A—Total units as of January 1, 1938, of 


statutory foreign representation in the hands of corporate 








agencies which accept representation only from lawyers. 





BY THE GRAY LINE B—Total units as of January |. 1938, of 
such representation in the hands of corporate agencies known 
to accept representation from either lawyer or layman. 


. 
= 





BY THE BLACK LINE Y—Total units as of January 1, 1938. of 
statutory foreign representation in the hands of The Corpora- 
tion Trust Company, C T Corporation System, and associated 
companies, 








BY THE GRAY LINE Z—lotal units as of January 1, 1938, of 


statutory foreign representation in the hands of all other cor- 
porate agencies, 


The simple explanation of it all is that C T Representation assures 
the law phases of a corporation's taxes and reports coming under 
the supervision of its own lawyer...and in that way lies safety for the 
corporations. So, regardless of how many at times get the idea that 
they do not need a lawyer, reject the C T policy, and go elsewhere 
for their corporate representation, time brings change...corporate 
trouble befalls and a lawyer has to be retained ...with a lawyer 
comes a change to representation over which the lawyer will have 
supervision...and for most lawyers that means C T Representation. 











Hence the relative lengths of those straight lines. 





Are your corporation clients all C ‘T represented ? 
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The Revenue Act of 1938 ~ 
Changes in the Federal Tax Program 


Important provi- 
sions affecting in- 
dividual and cor- 
porate taxpayers 
are discussed 


By E. ROSCOE 
JONES* 


N this article an attempt will be made to discuss 
only some of the more important changes 
wrought by the 1938 Revenue Act. It is apparent 

that the most important changes of general applica- 
tion are the provisions taxing corporations and the 
treatment of capital gains and losses. 





Changes Affecting Individuals 


ERSONAL EXEMPTIONS.—tThe personal ex- 
emptions remain the same as in the 1937 Act, 


except trusts are allowed a personal exemption of only 
$100 instead of $1,000. 


Sec. 163. Credits Against Net Income, provides: 


“(a) Credits of Estate or Trust.— 


(1) For the purpose of the normal tax and the 
surtax an estate shall be allowed the same 
personal exemption as is allowed to a single 
person under section 25(b)(1), and a trust 
shall be allowed (in lieu of the personal exemp- 
tion under section 25(b)(1)), a credit of $100 
against net income.” 

It becomes necessary, therefore, to distinguish between 
an estate and a trust. Article 1001-3 of Regulations 94, 
defines a trust as follows: “The term ‘trust’ as used 
in the Act, refers to an ordinary trust, namely, one 
created by will or by declaration of the trustees or the 
grantor, the trustees of which take title to the property 





* Attorney at Law, Chicago; member of Committee on Taxation, 
Chicago Bar Association; member of Division of Taxation, Illinois 
State Bar Association; Instructor of Taxation, De Paul University. 


Editor’s Note: As we go to press the Revenue Bill as enacted by 


the House and Senate is in the President’s hands awaiting his 
action. 
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for the purpose of protecting or conserving it as 
customarily required under the ordinary rules applied 
in chancery and probate courts. * * *” It is sub- 
mitted, however, that the “trust” referred to in the 
aforesaid section means a trust as defined in Supple- 
ment E of Title I of the Act. Whereas, the term 
“estate” undoubtedly means an estate being admin- 
istered or probated in the courts. 


Tax Rates.—The tax rates imposed upon individual 
incomes are the same as those in the 1937 Act, with 
the exception of nonresident alien individuals, which 
shall be discussed herein below. 

Nonresident Alien Individuals——The 1938 Act 
continues the reduced tax rate of not less than 5%, 
on incomes from sources within the United States, 
in the case of residents of a contiguous country, not 
engaged in trade or business within the United 
States and not having an office or place of business 
therein, if so provided by treaty. This reduced rate 
of 5% is applicable, generally, only in the case of 
gross incomes, from sources within the United States, 
of $21,600 or less. On gross incomes in excess of 
$21,600, the 5% rate is applicable only if there is in 
effect a treaty with the foreign contiguous country 
which was ratified prior to August 26, 1937. Canada 
is the only foreign contiguous country which has 
such a treaty with the United States. It was ratified 
on August 13, 1937. (Sec. 211 (a) (3) and (c) (4).) 

The 1937 Act taxed all nonresident alien individuals 
on gross income from sources within the United 
States in excess of $21,600 at the same rates as resi- 
dents of the United States. 

The capital gains and losses provisions were also 
changed by the 1938 Act. These changes are dis- 
cussed herein below. 


Estate and Gift Taxes.—No change has been made 
in the tax rates. The annual gift exemption per 
donee has been reduced from $5,000 to $4,000, 
applicable to the calendar year 1939 and subsequent 
years. (Sec. 505). The 1938 Act, Sec. 503, permits 
the Commissioner to extend the time of payment 
of estate taxes up to ten years instead of eight 
years. And Sec. 504 of the 1938 Act reduces the 
interest rate from 6% to 4% where an extension of 
time is granted for the payment of the taxes. 





Changes Affecting Corporations 


HE mode of taxing corporate incomes has been 
changed materially by the 1938 Act, combining 
features of the Normal Tax and the Undistributed 
Profits Tax. The new corporate tax is imposed upon 
the “adjusted net income” which is computed by 
deducting from the net income the credit provided 
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in Sec. 26 (a) for interest on obligations of the 
United States or of corporations organized under 
Act of Congress. The tax is to apply only to tax- 
able years begun in the calendar year 1938 and 1939 
(Sec. 15). The corporations subject to the income 
tax have been classified into three groups or classes 
according to the amount of their net incomes and 
the tax rates have been graduated according to the 
class of corporation and the percentage of net 
income paid out as dividends by the corporation. 
For the purpose of discussion, the corporations, may 
well be classed into three groups as follows: 


I. General Rule—Net Income Over $25,000 
The 1938 Act, Sec. 13, provides as follows: 


“Sec. 13. Tax on Corporations in General. 


“(a) Adjusted Net Income. For the purpose of this title 
the term ‘adjusted net income’ means the net 
income minus the credit provided in section 26(a), 
relating to interest on certain obligations of the 
United States and Government corporations. 

“(b) Imposition of Tax. There shall be levied, col- 
lected, and paid for each taxable year upon the 
net income of every corporation the net income 
of which is more than $25,000 (except a corpora- 
tion subject to the tax imposed by section 14, 
section 231(a), Supplement G or Supplement Q) 
a tax computed under subsection (d) of this sec- 
tion, whichever tax is the lesser. 

“(c) General Rule. The tax computed under this sub- 
section shall be as follows: 

(1) A tentative tax shall first be computed equal 
to 19 per centum of the adjusted net income. 
(2) The tax shall be the tentative tax reduced 
by the sum of— 
(A.) 161% per centum of the credit for divi- 
dends_ received provided in_ section 
26(b); and, 
(B.) 2% per centum of the dividends paid 
credit provided in section 27, but not to 


exceed 21%4 per centum of the adjusted 
net income.” 


Example of Computation 


Assume the aoe corporate data: 
Net Income 


$100,000.00 
Interest on certain U. bonds, taxable under 
the provisions of Sec. "99 4,000.00 
Dividends received from domestic private cor- 
porations 90,000.00 
Dividends paid during the year 80,000.00 


The tax is computed as follows: 


Net Income $100,000.00 
Less Interest on U. S. bonds 4,000.00 


Adjusted Net Income $ 96,000.00 
Tentative Tax: 19% of $96,000.00=$ 18,240.00 
Deduct: 
(A) 16%% of $76,500 (85% of 
$90,000 dividends received) $12,622.50 
(B) 2145 © of $80,000 dividends 
paid credit 2,000.00 14,622.50 


Tax Liability 


$ 3,617.50 





Exceptions to the General Rule 

In those cases where certain corporations, listed 
herein below, are taxable under Sec. 13 (c), the 
tentative 19% tax imposed under the general rule 
is reduced by 214% of the adjusted net income in- 
stead of 214% of the dividends paid credit. Also, 
these corporations are entitled to the credit deduc- 
tions from net income provided in section 26 (a), 
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relating to interest on certain obligations of the 
United States and Government corporations. The 


corporations entitled to the foregoing exception are 
as follows: 


Corporations in Bankruptcy and Receivership, 
(Sec. 13 (e)); 


Joint-Stock Land Banks, (Sec. 13 (f)); and, 
Rental Housing Corporations, (Sec. 13 (g)). 


Exempt Corporations 
Sec. 13 (h) provides: “For corporations exempt 
from taxation under this title (Title I, Subtitle B), 
see section 101.” Section 101 exempts the same cor- 
porations as were exempt under the 1937. Act, con- 
sisting of some eighteen different classes. 


II. Alternative Tax—Net Income Slightly More 
than $25,000 


The 1938 Act, Sec. 13 (d), provides as follows: 


“Sec. 13(d). Alternative Tax (Corporations with Net 
Incomes Slightly More Than $25,000) 
“(1) If no portion of the gross income consists of in- 
terest allowed as a credit by section 26(a) (re- 
lating to interest on certain obligations of the 
United States and Government corporations), or 
of dividends of the class with respect to which 
credit is allowed by section 26(b), then the tax 
computed under this subsection shall be equal 
to $3,525, plus 32 per centum of the amount of 
the net income in excess of $25,000. 

“(2) If any portion of the gross income consists of 
such interest or dividends, then the tax computed 
under this subsection shall be as follows: 


“(A) The net income shall be divided into two 
divisions, the first division consisting of 
$25,000, and the second division consisting 
of the remainder of the income. 


“(B) To the first division shall be allocated, un- 
til an aggregate of $25,000 has been so 
allocated: First, the portion of the gross 
income consisting of such interest; second, 
the portion of the gross income consisting 
of such dividends; and third, an amount 
equal to the excess, if any, of $25,000 over 
the amounts already allocated to the first 
division. 

“(C) To the second division shall be allocated, 
until there has been so allocated an aggre- 
gate equal to the excess of the net income 
over $25,000; First, the portion of the gross 
income consisting of such interest which 
is not already allocated to the first division; 
second, the portion of the gross income 
consisting of such dividends which is not 
already allocated to the first division; and 
third, an amount equal to the excess, if 
any, of the net income over the sum of 
$25,000 plus the amounts already allocated 
to the second division. 

“(D) The tax shall equal the sum of the fol- 
lowing: 

“(i) A tax on the $25,000 allocated to the 
first division, computed under section 14(c), 
on the basis of the allocation made to the 
first division and as if the amount so allo- 
cated constituted the entire net income of 
the corporation. 

“(ii) 12 per centum of the dividends re- 
received allocated as such to the second 
division. 

“(ii) 32 per centum of the remainder of 
the amount allocated to the second division, 


except interest allowed as a credit under 
section 26(a).” 


This alternative tax provided by Sec. 13 (d) em- 
ploys the use of a “notch” provision, due to the fact 
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that there may well be a wide variance in the amount 
of tax resulting in a case where the net income is 
only slightly over $25,000, as compared with a net 
income over $25,000 which would be taxable under 
the General Rule (Sec. 13(c)). This so-called 
“notch” provision is intended to prevent serious 
inequities and disparities resulting from the different 
tax rates applicable to corporate net incomes not 
over $25,000 and corporate net incomes over $25,000. 

This alternative tax (“notch” provision) is ap- 
plicable only when it results in a smaller tax liability 
than if the tax liability was computed by the Gen- 
eral Rule—applying to net incomes over $25,000. 
The provision is complicated by the adjustments 
allowing for credits for interest on U. S. bonds and 
dividends received. In the event no adjustments 
for credits are involved, the computation is simple, 
as it consists of a tax of $3,525 on the first $25,000 
of the corporate net income, plus a tax of 32% on the 
corporate net income in excess of $25,000. 

It is to be noted that this alternative tax is com- 
puted upon the corporate net income whereas the 
General Rule (income tax on corporate net income 
over $25,000) is computed upon the “adjusted net 
income.” 

In cases where the corporate net income does not 
include interest on U. S. bonds or dividends received 
and there has been no dividends paid by the corpo- 
ration during the taxable year, corporations having 
net income under $34,423.08 will sustain a lesser tax 
liability under this alternative tax than the tax lia- 
bility computed under the General Rule. The tax 
liability computed by each method equals at $6,540.39. 
In cases, however, where there has been a 100% 
dividend distribution of net income, the alternative 
tax provision results in a saving on corporate net 


incomes under $28,870.97. 


Example of Computation 
Assume the following corporate data: 


INGE MGOMIG. 5. o5. biocide iS oS aw bea deca .. $30,000.00 
Interest on U. S. bonds 5,000.00 
Dividends received from domestic. corporations 24,000.00 
Computation—General Rule 
Net income $30,000.00 
Less: Interest on U. S. bonds 5,000.00 
\djusted Net Income $25,000.00 
Tentative Tax, 19% of $25, 000=. . Re eh AY $ 4,750.00 
Deduct: 
(A) 16%% of $20,400.00 (85% of $24,000.00 
dividends received) —..........5....5. 3,366.00 
Tax Liability $1,384.00 








Com putation—Alternative Tax 


Divide the corporate net income as follows: 
First Division: 


Interest on U. S. bonds $ 5,000.00 
Dividends received 20,000.00 
$25,000.00 
Second Division: 
Balance of dividends received not used in 
Pirst DigiSion ..... <2. 6s ecw Sree. 4,000.00 
Other Income 1,000.00 
Total Net Income .. $30,000.00 
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Tax—First Division 
INGE THEORIES: x 5c ooo cos co isieiersw swans $25,000.00 


Less: Interest on U. S. 
eer $ 5,000.00 


85% of $20,000 divi- 
17,000.00 22,000.00 


dends received.... 
Taxable at 124% 3,000.00=$ 375.00 


Tax—Second Division 
Taxable at 12% (Dividend received) 
allocated to the Second Division... 


Taxable at 32% (All other income 
allocated to the Second Division)... . 


$4,000.00= 480.00 
1,000.00= 320.00 


Tax Liability _ $1,175.00 


[Inasmuch as the tax liability computed under the 
alternative tax rule it less than that computed under 
the General Rule, the tax liability of $1,175.00, the 
alternative tax, is paid. 


Td. 
More than $25,000 


The 1938 Act, Sec. 14, provides as follows: 


“Sec. 14. Tax on Special Classes of Corporations. 

“(a) Special Class Net Income. For the purpose of this 
title, the term ‘special class net income’ means the adjusted 
net income minus the credit for dividends received pro- 
vided in section 26(b). 

“(b) There shall be levied, collected, and paid for each 
taxable year upon the special class net income of the 
following corporations (in lieu of the tax imposed by 
section 13) the tax hereinafter in this section specified. 

“(c) Corporations with Net Incomes of Not More than 
$25,000.” 

If the net income of the corporation is not more 
than $25,000, and if the corporation does not come 
within one of the classes specified in subsection 
(d), (e), (f), or (g) of this section, the tax shall 
be as follows: 





“Upon special class net incomes not in excess of $5,000, 
1214 per centum. 


“625 upon special class net incomes of $5,000, and upon 
special class net incomes in excess of $5,000 and not in 
excess of $20,000, 14 per centum in addition of such excess. 


“$2,725 upon special class net incomes of $20,000, and 
upon special class net incomes in excess of $20,000, 16 
per centum in addition of such excess.” 


Special Classes of Corporations 
The 1938 Act increased the tax rates materially 
on the special class of corporations, regardless of the 
amount of net income, as follows: 
Per Centum Tax 
1938 Act* 1936 Act 
Bank and Trust Companies ws cee 16% 15 
China Trade Act Corporations ...... 16% 15 


Insurance Companies ee ree 16% 15 
Mutual Investment Companies. ..-. 16" . 
Nonresident Foreign Corporations....... 15 15 
Resident Foreign Corporations....... 19 22 
Sec. 251 corporations deriving income from 

Te, Wee IIS i ncn ce ve xnsa tee end 16% 15 


(Continued on page 370) 





1 See Section 14. 

2 The tax is levied on the Supplement Q net income. 

3 This class of corporations was taxed at the regular normal 
and surtax rates except that special credits were allowed for 
normal taxes imposed. 











6¢ ¥ GNORANCE of the law excuses no one’”—this 
is the law. What are the facts? ... “Everybody 
is supposed to know the law, except—judges, 
lawyers and law students.” Thus spoke J. Newton 
Fiero, the old dean of the Albany Law School, some 
time ago (1910). He loved to and did repeat that 
statement time and again. 

The students have always considered such re- 
marks humorous, as they were, and the only thing 
they were sorry for was that the dean did not think 
it advisable to include Jaw makers in the same class. 
And, I wonder, if Mr. Fiero were alive today, 
whether he would have included field men, examiners 
and conferees in the same class. 

However, taking into consideration the fact that 
Mr. Fiero was the prominent author of many law 
books, a legislator of no small repute, and actively 
engaged in the practice of law for almost half a cen- 
tury, his remarks should be considered as having 
contained more truth than poetry. 

Of course, one must admit of 
brilliant exceptions. Besides, such remarks are 
somehow retroactive. They were related to the then 
present which is the present past and, hence, do not 
apply to the present law makers, judges, lawyers, law 
students, field men, examiners and conferees. 

These thoughts come to my mind as I am about 
to discuss the very important and difficult subject 
of irrevocable trusts, not from any historical but just 
a practical point of view, namely, that of making 
them. 


numerous and 


There is no particular section of the Revenue Act 
that deals with irrevocable trusts. There is one 
(Section 166) which bears the title of ‘Revocable 
Trusts.” This section, however, concerns itself with 
trusts (irrevocable or otherwise) wherein provisions 
are made to revest the grantor or donor with the 
corpus of same, under certain circumstances. The 
Revenue Act considers such trusts as revocable, and 


taxes the income of same to the respective grantors 
or donors. 





* Counselor at Law, Chicago; Member, Illinois and New York 
Bars. 
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Irrevocable Trusts: 
Observations 
and Comments 


By M. N. FRIEDLAND* 


[In order to obtain an idea about irrevocable trusts, 
one must first study the Federal Estate Tax Act and, 
especially, section 302 (c) and (d) of same and the 
amendments thereof. Then, the Gift Tax Act 
should be analyzed. This should be supplemented 
by the study of sections 166 and 167 of the Income 
Tax Act. Needless to say, a careful study and an- 
alysis should be made of the numerous and impor 
tant cases, wherein these sections of the Revenue 
Act have been discussed and applied. 

Having done so, one would first notice the provi- 
sions that should not be incorporated in an irrev- 
ocable trust instrument. What could or should be 
provided in such a trust instrument may be ques- 
tioned, but there is no doubt about the elements 
which should not be incorporated. 

An analysis of the various important provisions of 
an irrevocable trust instrument will suggest the pro- 
visions which may be incorporated and, at the same 
time, will point out the elements which must not 
be included. 

Hence, to start from the beginning, attention 
should be called to the form, as this is the cause of 
the first worry, in this respect, that confronts the 
active practitioner. 


Form 


O PARTICULAR form is necessary in order 

to create an irrevocable trust. Not even a writ- 
ing was required under the common law. At pres- 
ent, however, a trust must be in writing, whether by 
virtue of the Statute of Frauds, or the local express 
statutory provisions to that effect. This, of course, 
eliminates the dispute as to what certain provisions 
are. It does not, however, eliminate the problem of 
what is meant by them. 

Two forms are being used for that purpose. One 
is in the nature of a Declaration of Trust, wherein 
the grantor or donor declares that he holds certain 
personal or real property for the benefit of desig- 
nated beneficiaries. The other—a Trust Agreement, 
wherein the grantor or donor conveys certain per- 
sonal or real property to himself or someone else, as 
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Trustee, for the benefit of designated beneficiaries. 
Both forms are proper, but the latter is the most con- 
venient one. 

A trust, as a rule, is very seldom terminated with 
the death of the grantor or donor. Hence, a suc- 
cessor is necessary to either wind up the trust estate 
or carry on same, under the terms and provisions 
of the respective trust agreement. Under such cir- 
cumstances, a Trustee is essential to be followed, 
if need be, by a Successor Trustee. 

In discussing forms to be used, the following is of 
vital importance. 

Opinions, delivered in some of the most important 
cases on the subject in question, contain trust agree- 
ments, used in the respective cases. These forms 
are excellent, except that one should be extremely 
careful in using them for present purposes. The 
Kevenue Act has been amended so many times that 
one should always bear in mind the provisions of the 
same at the time of the making of the respective trust 
agreements. Another thing of great importance is 
the issue involved in that particular case. The re- 
spective opinion may thoroughly cover the subject 
of the corpus and the reversion of it and, at the same 
time, have nothing to do with the income of same, 
the subject of income not being in dispute in the 
particular case. 


Trustee 


P TO about twenty years ago no one dared to 

even think about an individual as trustee of a 
revocable trust, much less an irrevocable one. Life 
was then, and still is, considered uncertain, very 
uncertain. 

It was different as far as the corporate trustee was 
concerned. The tables of mortality had no applica- 
tion to it. If it could not be considered eternal, it 
surely was immortal. 

Such a conception has prevailed for a long time 
until the memorable events of 1931, 1932 and 1933, 
have taken place. It was then that the corporate 
trustee lost its mantle of immortality if not respecta- 
bility, and has never regained it since. Nowadays, 
it is found among the mortals. It too, became sub- 
ject to the familiar tables of mortality. 

These very memorable events have eliminated an- 
other, very popular conception, the so-called superior 
ability of the corporate trustee (as compared with 
the individual trustee) to properly invest and re- 
invest trust funds. This fiction has since taken its 
proper place among fairy tales, ancient and modern. 

It is very convenient, hence, advisable to make 
individuals trustees of irrevocable trusts, especially, 
the grantors or donors of same. There are many and 
important reasons why such a procedure should be 
followed. 

2 ¢ 

There are not only laymen but even lawyers who 
still doubt the legality of a grantor or donor appoint- 
ing himself as trustee of a trust estate. To prove 
the error of same, reference will be made to two of 
the most important cases, where the subject in 
auestion has been discussed and passed upon. 


One is the earliest and very important case of 
Duke v. Commissioner, 23 BTA 1104; aff’d 62 Fed. 
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(2d) 1057; aff’d 290 U. S. 95. In that case the 
grantor, as an individual, conveyed to himself, as 
a trustee, certain property and the Board stated: 

“The fact that he appointed himself as trustee with power 
to administer the trust properties for the benefit of his 
daughter does not change the result.” 

The other is one of the latest cases on this subject. 
The case referred to is that of Becker v. St. Louis 
Union Trust Co., et al., 296 U. S. 78. In that case, 
the grantor 


“. . executed separate declarations of trust in favor of 


his four children, conveying to himself as trustee certain 
securities,” : 


and the Court stated that 


“By the declaration of trust here under review, the legal 
title, possession and control of the trust estate passed irrev- 
ocably from the grantor as an individual to himself as trus- 
tee. The effect is no different than if the trustee had been 
another person.” 

Thus, it will be seen that it is perfectly proper and 
legal to have a grantor or donor appoint himself as 
trustee of an irrevocable trust. It is, too, very 
convenient. 


Trust Estate 


EFORE discussing the trustee’s rights and pow- 

ers, mention should be made of the physical 
transfer and conveyance of trust estates to respec- 
tive trustees, especially settlor-trustees. 

Needless to say, such transfer and conveyance 
should be made as soon as possible, and the sooner 
the better. However, one often meets with circum- 
stances, where such an immediate transfer becomes 
impossible. 

Ordinarily, trust agreements contain provisions 
to the effect that the respective trust estate may be 
held in the name of the settlor “as heretofore” (in 
the case of settlor-trustee), or in his name as trustee. 
Yet, irrespective of such provisions, the respective 
transfer to the trustee should be made as soon as 
possible. 

The Board of Tax Appeals has, on different occa- 
sions, realized the nature of such circumstances 
when it stated that 

“The necessities of business have caused to be devised 
means by which the sale or transfer of stock is restricted 
or the voting power limited or withheld without im any 
manner affecting its ownership or the interest of its owner 
in the corporation assets or income.” (Estate of James A. 
Foster, 13 BTA 496.) 

And the Commissioner has acquiesced in subse- 
quent decisions to that effect, even though some of 
the field men and examiners have not, as yet, learned 
about it. 


Trustee’s Powers 


HE powers vested in a trustee of a revocable 
trust are, ordinarily, very elaborate, as they 
should be. Trustee’s powers are limited by the ex- 
press provisions (and the implications thereof) of 
the respective trust instruments, hence, same should 
be set out in detail. 
What concerns revocable trusts is a great deal 
more applicable to irrevocable ones by virtue of 
their nature, that is their irrevocability. Care, how- 
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ever, should be taken not to turn an ordinary trust 
into a business trust, considered as an association and 
taxed as a corporation. 

While the importance of this phase of a trust 
agreement is not so great where the trust estate con- 
sists of stocks, bonds, etc., and the subject of invest- 
ment and reinvestment is paramount, it is of more 
than ordinary significance in other cases, where the 
trust estate, for example, consists of a certain share 
ina partnership, a going concern. 

In connection with that matter, it may be advis- 
able to mention the comment of the court, made in 
a recent case (Myers et al. v. Commissioner, 86 Fed. 
(2d) 86) which is to the effect that 

“Every trust of the purest type necessarily has attributes 
of a business organization. Its very existence depends on 
such. That characteristic alone can not brand it as an 
association. 

The subject of investment and reinvestment is of 
great significance as far as both the individual and 
the corporate trustees are concerned. 

Granted, the corporate trustee is neither eternal 
nor immortal, an individual trustee is not less so. 

In irrevocable trust agreements, where the settlor 
appoints himself trustee, the powers of investment 
and reinvestment are, of necessity, of an unlimited 
nature. The successor trustee has the same powers. 
However, both the trustee and successor trustee 
are mortals. Hence, an opportunity should be given 
to both or to the successor trustee alone to get rid of 
the burdens of such investment and reinvestments of 
the proceeds of the respective trust estates, if possible. 

Such an opportunity is presented by granting 
power to the trustee and successor trustee, in their 
discretion, to purchase from a major life insurance 
company what is commonly called an annuity con- 
tract, where the respective beneficiaries become the 
respective annuitants, and the mode of payment is 
substantially alike. Thus, the difficulties and even 
hazards, connected with the subject of investment 
and reinvestment of the income or proceeds of a 
trust estate, not only as far as the individual, but 
also corporate trustees are concerned, are eliminated 
to the greatest possible extent. 


Income 


HE income of a trust estate is either paid to 
the respective beneficiary or beneficiaries, in 
convenient installments during the taxable year, or 
credited to the respective account or accounts, sub- 
ject to demand of such beneficiary or beneficiaries. 
In such a case, no difficulty arises. The fiduciary 
reports receipts and disbursements or credits, and 
the beneficiary is charged with and taxed according 
to the actual or constructive receipt of same. It is 
different, however, when the subject of discretion 
enters, that is, provisions made in a trust agreement 
granting the trustee or settlor-trustee the right and 
power, in their sole discretion, to either disburse 
such income from time to time, or accumulate same 
for the benefit of the respective beneficiary or bene- 
ficiaries. Here, a problem of more than ordinary 
magnitude arises, the analysis of which deserves 
serious consideration. 
It is a grave error to consider such a provision 
from a fax point of view, pure and simple. Discre- 
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tion, granted to a trustee, to pay the income of a 
trust estate to a respective beneficiary has been in 
existence long before the federal estate, gift and in- 
come taxes came into being. It has an historical 
and practical justification. Mode of payment in in- 
surance policies, and spendthrift clauses in both, gen- 
eral and insurance trusts have been known long 
before any tax problems have arisen. 


A discretionary power to distribute the income to 
the respective beneficiaries is a power house, a con- 
trol, a lever in the hands of the trustee or settlor- 
trustee. It is a necessary, an essential power, but a 
power for the benefit of the respective beneficiaries 
and no one else. Hence, to look upon such power 
with suspicion, to see a tax problem where none is 
in existence, is an error of no ordinary magnitude. 

Sections 166 and 167 of the Revenue Act relate 
to the subject of our analysis, hence a study of the 
same should be made. 

Section 166 simply deals with cases where “the 
power to revest in the grantor title to any part of 
the corpus of the trust is vested” in certain individ- 
uals, and under certain circumstances. Such vesting 
of title in the grantor may be arrived at through the 
reserved power of revocation, termination, alteration, 
amendment or appointment, according to the inter- 
pretation placed upon it by Article 166-1 (Reg. 94). 

In connection with this section mention should be 
made of two vital matters. Cne—the application of 
the principle contained in the provision “any per- 
son not having a substantial adverse interest”; and 
two—the important distinction made between said 
provision and the provision “any person” contained 
in section 302 (c) (2) of the Federal Estate Tax Act. 

Regarding the first matter, there is a General 
Counsel Memorandum (19113, XVI-39-8943, page 3) 
to the effect that where an irrevocable trust is cre- 
ated by A for the benefit of B, C and D as bene- 
ficiaries (wife and two children, for example), while 
3 will be considered an adverse party to the extent of 
her interest in the respective trust estate, she will not 
be considered such in reference to C and D’s interest 
in said estate. 

Regarding the second matter, the United States 
Supreme Court (in the case of Helvering v. City Bank 
Farmers Trust Co., 56 S. Ct. 70) has refused to con- 
sider the provision “any person,” contained in said 
section 302 (c) (2) of the Federal Estate Tax Act 
as “any person not having a substantial adverse 
interest,” contained in said section 166 of the Rev- 
enue Act. 

It is difficult to build a trust agreement, contain- 
ing a termination clause, in accordance with the re- 
quirements of said section 166 in view of the 
provisions of said General Counsel Memorandum. 
It is extremely difficult, if not impossible, to build 
one which, at the same time, will comply with the 
requirements of both of said sections, 166 and 
302 (c) (2), in that respect. Hence, the proper pro- 
cedure is not to attempt to do so. 

Section 167 is very simple and, at the same time 
very difficult. The reading of it is extremely sim- 
ple, the study of the interpretation placed upon it 

(Continued on page 366) 
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N ORDER to deal with the subject matter which 
has been assigned me I shall discuss expendi- 
tures merely as a means of providing a back- 

ground for the discussion of municipal revenue 
developments.! To this end I remind you simply 
of certain outstanding facts with respect to munici- 
pal expenditures and expenditure policy which con- 
dition, or perhaps actually determine, the revenue 
necessities of city governments. 


The most arresting fact one confronts on exam- 
ination of the services of municipal government is 
the remarkable increase in the activities of the cities 
over a period of years. The people of the United 
States are not only living more largely than before 
in the cities, but they are demanding extensive in- 
creases in the activities of their local governments. 
These increases take in general two forms. In the 
first place, there is a progressive addition to the 
normal functions of city government, which indi- 
cates the employment of the municipality as pur- 
chasing agent for its citizens on a larger and larger 
scale. 


In the second place, and seemingly as a purely 
depression phenomenon, there is a marked increase 
in those functions which in the Bureau of the Census 
classification are included under the general head- 
ing “Charities, Hospitals, and Corrections.” In the 
past ten years the proportion of the total expendi- 
tures of city government utilized for such purposes 
has gone from slightly more than 6 per cent to almost 
20 per cent of the aggregate municipal expenditures. 
Although a decline in the proportion of total expen- 
ditures devoted to charities, hospitals, and correc- 
tions may reasonably be anticipated if the general 
economic situation is greatly improved, nevertheless 
the total amount which cities will devote to such 





* Address before the Conference on Municipal Accounting and 
Finance, Chicago, March 29, 1938. ‘ 

** Commissioner of Revenue, State of Kentucky, and Director, 
Bureau of Business Research, University of Kentucky. 


1Much reliance has been placed on the Municipal Yearbook 
and United States Census data in respect of the facts forming 
the background of this discussion, but sample municipal financial 
reports have also been checked. 
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Municipal Revenues 
and Expenditures 


A program designed to meet changing 
social, economic and political conditions 


By JAMES W. MARTIN** 


purposes will almost certainly be greater by a sub- 
stantial margin in the future than in the past. 


The past quarter of a century has witnessed a re- 
markable alteration in the general complexion of 
municipal government throughout the United States. 
It may be said without exaggeration that during the 
first decade of this century almost no great cities 
had devised and utilized in a substantial measure 
modern administrative techniques. For example, the 
accounting and budgeting procedures were either 
entirely lacking in the modern sense of the word or 
were so embryonic as not to reveal to the people 
such facts about the finances of local government as 
to render critical appraisal possible. In point of 
fact, the municipal administrations in most cities 
at that time did not deserve the confidence of the 
people. Today the situation is materially changed. 
Although there are still too many inefficient, and 
perhaps even corrupt, municipal officials and em- 
ployees, the general tone of city government through- 
out the country has been revolutionized. It may 
be said with confidence that the greatest progress 
found in government anywhere during the past quar- 
ter of a century is that which has occurred in the 
field of municipal government in the United States. 


In view of these developments and in view of the 
increasing confidence reposed by the general public 
in local government, it may reasonably be expected 
that cities will continue to be an increasingly signifi- 
cant quantity in our economy. As an incident, it is 
reasonable to anticipate, despite offsetting consid- 
erations to be noted, that municipal expenditures 
will continue to exhibit an upward secular trend. 
Under these circumstances, careful inquiry into the 
sources of city revenues is of tremendous importance. 


Municipal Revenue from Local Sources 


RIOR to the last decade, revenues for the opera- 
tion of municipal government were derived from 
property tax levies to the extent of approximately 
83.4 per cent. Although the amount of revenue from 
property taxes has increased, that proportion has 
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been reduced somewhat, until today in a typical 
sample of seventeen large cities about 75 per cent of 
the total revenue for urban local government comes 
directly from property tax levies.’ 


Looking at the situation from the point of view 
of local taxes only, the proportion of total city taxes 
derived from property taxation has declined from 
about 94 per cent ten years ago to about 93 per cent 
at the present time. As a matter of fact, however, 
the proportion of property taxes varies greatly 
among the large cities of the United States.’ 


Examination of the facts in respect of eighteen 
large cities indicates that the rate per thousand dol- 
lars of actual value of real estate ranges from $14.07 
in the District of Columbia to more than four times 
as much in Jersey City. The effective tax rates appli- 

cable to different classes of property seem to vary 
in extreme cases to a remarkable extent. In Jersey 
City, for example, the effective tax rate appears to 

vary from $36.69 on stores to $60.95 on single family 
dwellings. Were individual property assessments 
known, the variation disclosed would doubtless be 
simply prodigious. Attention should be directed in 
this connection, however, to the fact that a number 
of cities have reduced the variations between differ- 
ent classes of property to a comparatively small 
quantity. In Cincinnati, for example, as among 
stores, multi-family dwellings, single-floor houses, 
two- family dwellings, and other single- family dwell- 
ings the maximum variation was from $13.29 on 
single-floor houses to $15.92 on multi-family dwell- 
ings; and in Baltimore the maximum variation was 
from $21.71 on two-family dwellings to $23.53 on 
multi-family dwellings. 


Viewing the situation from another angle, the 
figures for the same eighteen cities indicate that the 
volume of property taxes imposed on a typical $7,000 
home varies from a low point of $73.08 in the Dis- 
trict of Columbia to a high of over five times as much 
in Jersey City. The maximum difference in taxes 
on other sorts of real estate seems to be about the 
same among the several cities, except that the varia- 
tions in the taxes on business property are less than 
those on dwellings.‘ 


It is apparent then that one of the most urgent 
municipal revenue problems is that of improving 
property tax administration. Of course, the most 
important phase of this is real estate tax assessment 
and collection. 


A number of forces have recently been operating 
to improve the caliber of property tax assessments. 
It is urgent for municipal government in general, 
and municipal finance in particular, that these and 
other factors continue to aid in effecting better 
administration of assessments. By far the most im- 
portant of the several influences at work outside of 
assessing offices themselves is the National Associa- 
tion of Assessing Officers which assists in the devel- 
opment of better assessment practices. In the first 
place, the Association through its annual conferences 


2See McAneny, Dykstra, Martin and staff under J. L. Jacobs, 
Fiscal Relations between the United States and the District of 
Columbia, sec. 9 and the materials cited therein. 

3 Loc. cit. 

* Ibid., secs. 10 and 11. 
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and publications assembles and publicizes informa- 
tion respecting the best practices, so that as im- 
provements are effected in one part of the country 
opportunity is afforded for their utilization else- 
where. In the second place, the Association aids in 
local assessment practice by making available the 
results of careful study conducted by its staff under 
the supervision of committees representing the best 
assessment personnel throughout the country. In 
the third place, it serves as a clearing house of inter- 
change of information through inquiries and other 
correspondence. A number of municipal leagues 


have contributed locally in somewhat the same 
manner. 


Another aid which has been available and which 
has materially improved assessments is the utiliza- 
tion in a number of parts of the country of WPA 
workers as a means of accumulating assessment 
data. Among the outstanding projects of this sort 
are those conducted by the Oklahoma Tax Commis- 
sion, the Wisconsin Tax Commission, several cities 
in Michigan, and King County, Washington. 

Numerous methods of promoting good assess- 
ments and promoting public interest in assessment 
practice have been invoked. In some communities 
conferences have been held with assessors, or with 
assessors and representative private citizens; in 
others the radio has been employed as a means of 
publicizing the facts about assessments; and in still 
others, public information through the press and 
through pamphlets has been circulated widely. 


A few new sources of assessment data have been 
developing in recent years. Possibly the most sig- 
nificant of these is information with respect to data 
made available in income tax returns which it has 
been possible to utilize since 1935 as a result of the 
so-called Costigan Amendment to the Federal In- 
come Tax Act. Another significant source is more 
extensive use of maps made possible as a result of 
aerial surveys. 

Although the necessity for improved administra- 
tion of property tax collections is as serious as the 
need for better assessment administration, achieve- 
ments have not been as great. Asa matter of fact, 
during the extreme depression years 1932-34 inclu- 
sive, collection machinery in a number of communi- 
ties practically collapsed. Valuable repair work has 
been done, and more may be anticipated. Through 
careful studies, such agencies as the National Tax 
Association, the National Municipal League, the Mu- 
nicipal Finance Officers’ Association, and the Inter- 
national City Managers’ Association have rendered 
available information which makes possible much 
better tax collection. Nevertheless, in many cities 
throughout the United States antiquated and in- 
effective collection procedures still obtain. 


In some 
instances, 


these practices exist because of unfor- 
tunate state policy imbedded in’ permanent legisla- 
tion or even in constitutions. In others they exist 
as a result of local inertia. In the light of current 
and prospective economic and political conditions, 
however, tax collection may reasonably be expected 
to improve—perhaps at an accelerated rate despite 
the difficulty which the public seems to experience in 
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understanding that improper collection practices and 
consequent nonpayment of property taxes eventuate 
in discrimination as grave as that introduced by poor 
assessments. 

One of the suggested improvements in property 
taxation is the readjustment of local levies. As has 
been shown already, there is generous room for 
added property tax levies in about half the large 
cities if one may take as a criterion of feasibility ex- 
perience in the other half. However, in the case of 
several such cities the state property tax limitation 
statutes preclude further utilization of property 
levies. This situation is particularly apparent in 
Ohio cities. On the other hand, examination of the 
facts leads emphatically to the conclusion that prop- 
erty tax levies are extremely high—perhaps impos- 
sibly high—in certain cities. 


In many parts of the country cities have under- 
taken to derive substantial revenues from miscellane- 
ous sources, and to some extent the effort has been 
successful. Among the revenue measures adopted 
by the municipalities in various states are gasoline 
taxes, especially in Alabama and Missouri, and gen- 
eral sales taxes, particularly in New York City. 
Throughout the United States municipalities have 
utilized alcoholic beverage licenses as one compara- 
tively small but important source of revenue. 
Licenses of other sorts have become an increasingly 
important source of municipal income, though again 


the aggregate is less ‘than 5 per cent of all municipal 
receipts. 


In some of the cities situated in states where over- 
all property tax limitations have been applied, the use of 
service charges and special assessments has greatly in- 
creased. For example, whereas sewage service is 
provided at general taxpayer expense in most cities 
of the country, Ohio cities largely finance sewage 
disposal through charges imposed on users of the 
service. Viewed as a whole, however, the aggregate 
revenues from such sources constitute a smaller pro- 
portion of total revenue receipts than they did 
decade ago. 


In the light of general political policy, based on 
existing and prospective economic and social con- 
ditions, one may reasonably expect a continued im- 
provement in property tax administration—an 
improvement which should be the source of most 
of the additions to revenue made available locally ; 
whereas, certain types of service charges and public 
utility earnings may be reasonably expected to in- 
crease for municipalities generally. Miscellaneous 
revenues will probably continue to constitute a rela- 
tively insignificant item in most city budgets. 





Receipts from State-Adninistered Taxes 


N THE recent past a number of states have ex- 

tended the practice of imposing taxes, the receipts 
from which have been shared with municipalities 
and sometimes with other local units of government. 
The practice arises from the fact that many sorts 
of taxes can be administered more or less effectively 
by the state but cannot be well administered by 
municipalities or other local units of government. 
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Almost every type of state tax has been imposed in 
some place or other with a view to making some or 
all of the revenue available for local purposes. 
Among the taxes thus employed are gasoline taxes, 
income taxes, general sales taxes, tobacco taxes, 
alcoholic beverage taxes, and others. 


An objection to this practice is the local attitude 
toward subventions generally and not merely toward 
state-administered taxes for local use. That is, 
localities receiving revenues which they do not 
themselves impose are prone to view this part of 
the public income as “easy money.” In some in- 
stances this difficulty léads to wasteful expenditures 
of state-imposed taxes, even though local receipts 
are much more carefully safeguarded. 


Another limitation on the use of state-administered 
taxes for local use arises from rapid centralization in 
many states combined with the retirement of state 
governments from the large use of property levies 
as a primary source of revenue. But for the current 
increase in use of relatively new sources of state 
revenue sharing of state-imposed taxes could not go 
on as rapidly as it has done and promises to continue 
doing. 


Notwithstanding the objections, there has been 
some increase in municipal income from this source, 
and it may reasonably be expected that this increase 
will continue. It is improbable, however, that in 
the near future state-imposed taxes will become so 
important a source of municipal revenue that they 
will serve to reduce materially the property levies. 
Indeed, despite the recent growth in such revenues, 
the total is almost insignificant compared with re- 
ceipts from real estate. 


The extent to which sound public policy is served 
by increasing municipal income derived from state- 
imposed, locally-shared taxes depends largely on the 
possibility of devising techniques by which the 
tendency to regard such revenues lightly can be 
applied. Possibly after a period of use and with 
the codperation of municipal leagues and other simi- 
lar agencies, the treatment of such revenues as gifts 
from the gods can be reduced. The employment of 
this revenue mechanism is not only more extensive 
but more effective in relatively rich states. In the 
poorer states economic conditions may dictate very 
limited use of this revenue device, and the assign- 
ment merely of the great bulk of property tax reve- 
nues to local rather ‘than to state purposes.° 


Receipts from Grants-in-Aid 


ITIES receive grants-in-aid of particular expen- 

ditures or expenditure classes from both the 
state and the federal governments. The former are 
in many states a matter of long-range policy; the 
latter appear to be rapidly becoming a fixture in our 
fiscal practice. However, there are still elements of 
uncertainty in respect of federal grants to local 
government. 


5 For reasons made clear in Martin and Stephenson, ‘‘Aspects 
of the Movement toward Separation of Sources of State and Local 
Revenue,’’ The Tax Magazine, January-February, 1933, it seems 
unwise that the state anpeameaaaaaes should relinquish property levies 
completely. 
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The data respecting the volume of subventions are 
not very satisfactory except on a city-by-city basis, 

mainly because the Bureau of the Census combines 
subventions from federal and state governments. It 
may be said with assurance, however, on the basis 
of figures at hand that state grants-in-aid have ap- 
proximately trebled in the past ten years and that 
federal grants-in-aid have risen from nothing at all 
until now they constitute a substantial item among 
the expenditures of large cities. 


The aid of the federal government to cities during 
the depression period has had two results highly 
favorable to the municipalities. It has enabled the 
localities in some small degree to maintain employ- 
ment and to continue essential public services. 
These results in turn have assisted in some unknown 
measure in preventing or ameliorating economic col- 
lapse. In the second place, the federal assistance 
given has prevented a financial breakdown in a num- 
ber of urban communities and has rendered the fiscal 
disaster less desperate in other municipalities. In- 
deed, in numerous cases, it is difficult to see how 
urban governments could have survived the finan- 
cial demands of the 1930’s without such assistance. 


On the other hand, even for municipalities, federal 
grants for capital outlay and for relief work in par- 
ticular cause trouble. In the present state of uncer- 
tainty respecting national relief policies, no budget 
officer can estimate with reasonable accuracy what 
he can expect in PWA or WPA allotments.® 


There is undoubtedly sound reason for the federal 
preference for dealing directly with states rather 
than with cities in the matter of relief financing and 
other assistance to state and local governments. On 
the other hand, cities prefer dealing directly with 
the federal officials rather than through state gov- 
ernment. Perhaps the most important reason for 
this is the cities’ sense of their own importance. 
However, there are other grounds. As long as 
grants are made for particular projects the grant 
must be direct unless the states supply machinery 
for controlling projects; otherwise a city securing 
federal aid would be completely enmeshed between 
necessary federal and state “red tape.” This con- 
sideration applies to the present method of making 
federal subventions through state government rather 
than to the grant itself. If cities received federal 
assistance only through state governments, disagree- 
ments and difficulties between the (sometimes 
rurally dominated) state government and the cities 
would be inevitable. These, superimposed on fric- 
tion with “Uncle Sam” would be highly objection- 
able. More serious still is the objection that 
municipal government is more competent or more 
honest than state government. It might be difficult 
to sustain this charge in individual states, but it 
would certainly be impossible to prove the contrary 
in certain other cases. If city government is, even 
in a substantial number of instances, superior in 
actual operation to that of the state in which the 
city is located, undertaking to have the city subordi- 


® Even policy with respect to CCC camps is not without 
significance to large cities irrespective of the fact that they do not 
receive direct subventions thus, and what would be done respecting 
these camps and other related federal activities, as well as matters 
of grants, has not always been crystal-clear well in advance. 
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nated for administrative purposes would be objec- 
tionable even though not unthinkable. 


It is a fair conclusion from evidence available that, 
objectionable as channeling federal grants through 
states may be on certain counts, administrative con- 
venience and administrative history both tend to 
sustain the plan if, and to the extent that, federal 
aid may be a matter of long-run policy. 


State aid presents some of the same advantages 
and disadvantages. On the other hand such sub- 
ventions, where utilized, have generally become 
more or less promptly a matter of settled policy. 
The result has been to this extent less disturbing 
to municipal budget practice. 


The most objectionable characteristic of grants 
has been more frequently—as in the case of state- 
shared revenues and indeed federal aid as well—the 
sense of irresponsibility engendered in the minds of 
local spending officers. Either federal or state money 
is “easy money.” This reaction seems to be en- 
hanced by provisions for matching. It may be pos- 
sible to work out a policy for state aid (or perhaps 
federal grants) which will minimize this influence 
by making the marginal requirements local in all 
cases. If this proves effective, a state employing a 
grants policy may need to diversify its objectives so 
that the city will have to meet marginal expenses 
in respect of all functions. How such a policy can 
be inaugurated without demoralization is not 
apparent. 


Social policy toward both federal and state grants 
must rest in the future partly on financial and ad- 
ministrative considerations such as those which 
have been discussed, partly on the technical and 
legal developments which condition availability of 
taxable resources, and partly on the redistribution 
of responsibility for various functions of government 
currently in process. Considerable further study 
will be needed to ascertain the consequences of 
widely extending such a practice. At the moment, 
however, the secular trend is clearly, and thus far 
in the main constructively, toward further use of 
this device. That subventions have been generally 
considered an essential element in federal financing 
in other countries appears significant. 


The Program 


F, THEN, in the light of the preceding summary 

of tendencies and crude estimate of their signifi- 
cance, one must formulate a program for a particular 
city or the cities of a particular state or the larger 
cities in general, what should be recommended? 
Doubtless the answer, as in the case of most social 
situations, should be that no categorical statement is 
properly applicable to all situations. Existing con- 
ditions and trends, however, strongly suggest cer- 
tain elements of general policy which, although 
highly provisional, may be conveniently stated with- 
out further analysis and without specific justification. 


1. It may reasonably be expected that units of 


government of larger area than municipalities will 
(Continued on page 334) 
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Income Tax on Wages of Manual 
Workers in Great Britain 


By H. ARNOLD STRANGMAN* 


exceeds one hundred pounds ($500) are charge- 

able to income tax. The earned income allow- 
ance is at the rate of 20 per cent: therefore, if income 
is all earned, no income tax is chargeable on incomes 
under one hundred twenty-five pounds ($625). 


Income tax of manual workers is assessed semi- 
annually instead of yearly as is the case in respect 
of all other taxpayers. The first assessment covers 
the six-month period from April 6 to October 5, and 
the second assessment from October 6 to April 5 of 
the following year. The income tax year in Great 
Britain begins on April 6 and ends on April 5 of 
the next year. 

Broadly speaking, the following occupations come 
under the classification of “Manual Workers”: 
Builders, carpenters, decorators, electricians, farm 
workers, laborers, miners, plumbers, tram and omni- 
bus drivers and conductors, chauffeurs, firemen, 
working foremen tailors, cutters, working dressmak- 
ers, portérs, carters, chefs, etc. The following occu- 
pations are not regarded as coming within the scope 
of “Manual Workers”: ‘Typists, clerks, draughts- 
men, travellers, theatre attendants, supervisory 


foremen. 


[* GREAT BRITAIN all persons whose income 





* Accountant, Los Angeles, Calif. 


In order to be classified as a “Manual Worker,” 
wages received must be paid weekly, calculated on a 
weekly basis or some similar short period, or paid 
at some period of less than one month. 

Where there is any doubt as to a particular occu- 
pation being classed as manual work, the matter is 
referred to the Board of Inland Revenue and the 
local Income Tax Commissioners for a ruling. 

Manual workers must include as income all wages, 
bonuses, overtime, money for board, and travelling 
time paid for. Free supplies of coal, gas and elec- 
tricity, board and lodging received other than in 
money, or travelling expenses, need not be included 
as income. 

Allowances are computed semi-annually, covering 
the same period for which income is reported. De- 
duction from income is allowed in cases where work- 
men must supply their own tools out of wages as a 
condition of employment. In this connection, how- 
ever, the trade unions usually arrange with the in- 
come tax authorities for a round sum covering the 
cost of tools in the various employments. The cost 
of overalls or other similar clothing which an em- 
ployee must provide out of his wages is allowed as 
a deduction from income. 

The tax is payable semi-annually within three 
weeks of receipt of the assessment notice. Any ap- 
peal from an assessment must be made to the In- 
spector of Taxes within three weeks of receipt of the 
assessment notice; and the tax must be paid within 
two weeks of the date of settlement of the matter in 
dispute. 

The following examples are presented to show the 
practical application of the income tax on wages of 
manual workers: 

Example 1. A carpenter who is paid weekly wages earns 
£200 in the first half-year and £190 in the second half- 


year. Allowance for tools, etc., £20 for the full year. 
He is married and has one child. 


First Half-Year Second Half-Year 








Income 
fe i ree a £200 £190 
Less allowance for tools, 
etc.—one-half of £20... 10 10 
NetIncome... .... £190 £180 
Allowances 
Earned income —20 per 
cent of net income £38 £36 
Personal allowance — one- 
half of £160.............. W 90 
Child allowance—one-half 
oe. | eer 5c 5 158 30 156 
Taxable Income £32 £24 


Income tax at 1/8d. in the 
pound—Reduced rate. £2-13-4 £2-0-0 


Thus, on a total income of £390 ($1950) for the year, 
the amount of income tax is £4-13-4 ($23.33), or 
about 1.2 per cent. 
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Example 2. Same as in Example 1, except wages: First 
half-year, £130; second-half year, £190: 


First Half-Year Second Half-Year 


Income 
Wages £130 £190 
Less allowance for tools, 
etc.—one-half of £20 10 10 
Net Income £120 £180 
Allowances 
Earned income — 20 per 
cent of net income £24 £36 
Personal allowance—one- 
half of £180 90) 90) 
Child allowance—one-half 
of £60 30 144 30 156 
Taxable Income None £24 
DEDUCT—Excess of allowances (£144) over 
net income (£120) for the first half-year 24 
Taxable Income None 
Example 3. Same as in Example 1, except wages: First 


half-year, £190; second half-year, £140: 


First Half-Year Second Half-Year 








Income 
Wages £190 £140 
Less allowance for tools, 
etc.—one-half of £20 10 10 
Net Income £180 £130 
Allowances 
Earned income —20_ per 
cent of net income £36 £26 
Personal allowance — one- 
half of £180 90 90 
Child allowance—one-half 
of £60 30 156 30 146 
Taxable Income £24 None 


Income tax on the £24 of taxable income tor the 
first half-year, at 1/8d. in the pound (Reduced Rate), 
amounts to £2-0-0. There is no liability for income 
tax for the second half-year. In this case, a claim 
for refund in amount of 13/4d. could be made, as 
follows: 


Taxable income for the first half-year £24 

Deduct excess of allowances (£146) over net income 
(£130) for the second half-year 16 
£8 


£8 at 1/8d. in the pound amounts to 13/4d. 


This would make the net amount of income tax for 
the year £1-6-8, that is £2-0-0 for the first half year, 
less refund of 13 4d. for the second half-year. In 
this case, on a total income for the year of £330 
($1050) the income tax amounts to £1-6-8 ($8.33), or 
about one-half of one per cent. 

The “Reduced Rate” of 1/8d. in the pound, or one- 
third of the “Standard Rate,” applies on the first 
£135 ($075) of taxable income: the remainder of tax- 
able income is taxable at the full standard rate of 
five shillings in the pound for the year 1937/38, or 
25 per cent. : 

The advantage gained by manual workers in be- 
ing assessed semi-annually instead of yearly lies in 
the fact that unless their wages are quite large, in- 
come tax more likely than not, is payable at the 
“Reduced Rate” rather than at the “Standard Rate.” 
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The following example shows how this might come 


about: 


Example. An unmarried manual worker earns “net wages” 
(wages less allowance for tools, etc.) as follows: First 
half-year, £180: second half-year, £170: 


First Half-Year Second Half-Year 


Net income £180 £170 
Allowances 
Earned income ... £36 £34 
Personal allowance—..... 50 50 
one-half of £100........ 86 84 
Taxable Income... £94 £86 


Income Tax at 1/8d. in the 


pound—“Reduced Rate’. .£7-16-8 ($39) £7-3-4 ($36). 


Total income tax payable for the year, under semi- 
annual assessment, amounts to £15 ($75). 

If the assessment were on the yearly basis, the 
amount of income tax payable would be £22-10-0 
($112.50), as follows: 











Net income £350 
Allowances 

Earned income £70 

Personal allowance 100 170 

Taxable Income £180 

£135 at “Reduced Rate” of 1/8d. in the pound £11- 5-0 

45 at “Standard Rate” of 5/-. in the pound . ll 5-0 
£180 £22-10-0 





Author’s Note: The rate of the Income Tax for the year 1938/39 
(April 6, 1938 to April 5, 1939) has been increased from Five 
Shillings in the Pound to Five Shillings and sixpence in the 
Pound, or from 25 per cent to 271% per cent. In order to avoid 
working a hardship on the small taxpayer, however, the ‘‘Re- 
duced Rate’’ remains at %d. in the Pound on the first £135 of 
taxable income. Normally, the ‘‘Reduced Rate’’ is one-third of 
the ‘‘Standard Rate.’’ The small taxpayer is thus allowed to 
continue to pay tax on the first £135 of taxable income at ‘<d. 
in the Pound instead of 1/10d. in the Pound (one-third of 5/6d.). 
In other words, the granting of this concession by the Revenue 
authorities results in a saving of 2d. in the Pound on the first 
£135 of taxable income. 


Municipal Revenues and 
Expenditures 
(Continued from page 332) 


continue to take over and perform functions hitherto 
regarded as city activities—thereby relieving the 
increase in local financial necessities which other- 
wise would be apparent. 

2. The cities should continue to improve their 
own practices and thereby conserve their resources 
as, for example, by improved budgetirg and account- 
ing, by more carefully safeguarding their deposits, 
by better debt administration, by better coordinated 
and more closely integrated ‘administration of city 
affairs, including merit basis for personnel and 
modern organization and procedure for purchasing, 
by utilization of up-to-date auditing and reporting 
and by adoption of improved administrative tech- 
niques generally. 

3. Every city, as its primary revenue problem, 
should continuously emphasize improvement in prop- 
erty tax administration. This involves both assess- 

(Continued on page 375) 
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Taxation of Insurance 
Companies by the States 


By IVAN V. SNYDER* 


HE average citizen, today, as well as the 

economist, the political scientist and the states- 

man, is much concerned about certain problems 
in public finance. We hear him debating earnestly 
such questions as: Should the federal government’s 
budget be balanced? How shall the mounting pub- 
lic expenditures be met? What methods shall be 
employed to extract revenue from the people? The 
individual private citizen feels that so far as he is 
concerned the limit has already been reached. Some 
think, however, that corporations can, and should, 
be forced to yield up additional funds for the support 
of the different governmental units. All of us are 
conscious of the controversy that is on today with 
regard to the attempt, on the part of the federal gov- 
ernment, to apply certain tax methods to corporations. 

While the battles waxes warm in the federal arena 
certain local and state authorities are wondering 
whether corporations are doing their share toward 
helping to balance local and state budgets. There 
is a feeling on the part of some students of public 
finance that some corporations could and should be 
forced to bear a larger share of the tax burden.’ If 
it be conceded that additional taxes should be im- 
posed on certain types of corporations two important 
questions then arise: First, to what corporations 
should such new taxes be applied, and second, what 
specific methods should be employed ? 

Throughout the period of depression one type of 
corporation has appeared to have enjoyed a certain 
degree of immunity to the ills that have afflicted 
business generally. I refer to the insurance com- 
panies. Some of these, the life insurance companies 
in particular, seem to have enjoyed a period of growth, 
at least in assets. According to statements quite 
generally made by officials of these companies they 
have not suffered appreciably during the period of 
hard times, but have made steady progress.” This 
admitted condition of prosperity has no doubt given 
rise, in the minds of many harassed tax officials to 





* Assistant Professor of Economics, Indiana University, Bloom- 
ington, Ind. 

1See study by Dr. R. J. W. Ely in Nebraska’s Tax Primer, 
published by the Agricultural College of the University of Ne- 
braska, Lincoln, Nebraska, 1932, Chapter XI. 





the question as to whether additional taxes might 
be applied to this class of corporation.’ Before reach- 
ing any conclusion, however, with regard to the 
desirability or feasibility of such new taxes as ap- 
plied to these companies, it is highly desirable that 
there be intelligent comprehension and appreciation 
of the methods in use at present and of the progress 
that has already been attained in this regard. 


For the threefold purpose of obtaining a birdseye 
view of the entire field of insurance taxation, of 
observing the progress that has been made, and of 
becoming familiar with certain legal principles fund- 
amental to the taxation of insurance corporations 
this study is undertaken. 


Development of Methods 
of Taxing Corporations 


HE question of methods in the taxation of cor- 

porations does not appear to have received much 
consideration in the United States prior to about the 
middle of the nineteenth century. This is probably 
due to the fact that the corporation as a form of 
business organization was not of much importance 
earlier.* 

The tardy development of the corporate form of 
business organization in America was due prin- 
cipally to two causes: First, the country was new. 
Agriculture was the primary industry. Manufactur- 
ing, transportation, banking, and finance which later 
used, almost exclusively, the corporate form of busi- 
ness organization were at this time comparatively 
undeveloped. Second, corporate charters -were ob- 


2See in particular the report of the Executive Committee of 
the Northwestern Mutual Life Insurance Company to its Board 
of Trustees under date of Jan. 24, 1938, quoted in that company’s 
80th annual statement, pages 6 and 7, also table on page 23 of 
the same report entitled ‘‘Growth of Company Since Organiza- 
tion.’’ See also article by Mr. Clarence C. Klocksin, Legislative 
Council for the Northwestern Mutual Life, ‘‘Life Insurance Re- 
view of 1937,’’ which appeared in Best’s Insurance News, Feb- 
ruary 1, 1938. 

3The Federal Government may in the near future impose a 
heavier tax burden on the insurance companies. See the Senate 
Revenue Bill for 1938, Supplement G, Section 201. 

*Yale University Bicentennial Publication—Two Centuries 
Growth of American Law. 1701-1901. 
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tainable practically only by special legislative acts 
which made their acquisition both difficult and quite 
expensive. This barrier to corporate growth has 
been discussed quite extensively, from both the 
economic and historical points of view, by many 
able writers, one of whom, Mr. Simeon E. Baldwin, 
in a historical treatment of the subject ° makes the 
following statement: 

5} The public jealousy 


er of corporations against 
which Hamilton and 


Livingston could avail nothing in 
New York was felt, though not everywhere with equal 
force, throughout the Union., It was not abated by the 
adoption of the Constitution. There was but one thing 
that could effectively remove it. That was to remove the 
cause. To deprive the corporate franchise of the charac- 
ter of special privilege and make its possession free to all.” 

Another writer, Mr. John P. Davis,® in a technical 
work on corporations makes substantially the same 
point: 


“ 


F Early in the century it was not considered justi- 
fiable to create corporations for any purpose not clearly 
public in character. Each application was considered by 
itself and if favorable, was followed by a legislative act 
of incorporation. 


“i Not only was the work of legislatures simplified 
by the passage of ‘General Incorporation’ laws for special 
classes of corporations; but justice between individuals in 
different occupations seemed to demand that the 
should comprehend successive classes of enterprises. .. . 
The climax was reached in some states when general acts 
were passed permitting the incorporation of associates for 
any lawful purpose.” Thus the innumerable private 


cor- 
porations came into existence. 


During the period just referred to, the early part 
of the nineteenth century, when corporations were 
of relatively small importance both as to number in 
existence and as to capital controlled, it was only 
natural that the tax laws did not always specifically 
refer to them. It was, no doubt, assumed that cor- 
porations should report their property for assessment 
in exactly the same manner as individuals. Practically 
the only tax of any importance was the general prop- 
erty tax and, in its application between individuals 
and corporations, it was virtually undifferentiated. 

The simple methods of the general property tax 
did not long persist, however, for as banks, insur- 
ance companies, and eventually railroads, began to 
increase in number and importance different methods 
of taxing them began to appear. 


The First General Corporation Tax 


HE first state to pass a law treating of the taxa- 
tion of corporations in general was New York.’ 
This law was passed in 1823,5 and required all corpora- 
tions to make returns to county 


officers on all of 
their property. 


This was an application of the gen- 
eral property tax to corporations, but special machinery 
was created to enable the authorities to tax the 
capital stock. An alternative ten per cent tax on 
dividends was provided, which, if chosen by the cor- 








5 Baldwin, Simeon E., ‘‘American Business Corporations before 


1789,”’ Annual Report of American Historical Ass’n. Vol. 1, 1902. 
p. 272. 

® Davis, John P., Corporations, Their Origin and Deve lopment, 
Vol. 2, 1905, page 269. 


7 Seligman, 
page 146. 


8’ Session Laws of New York, 
and XV, 


E. R. A., Essays in Taxation, New York, 1913. 


1823, Chapter CCLXII, Titles XIV 
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poration exempted it from the personal property tax. 
The language of the act is interesting, quoting there- 
from: 

“Title, XIV. 

And be it further enacted, That all incorporated 
companies, receiving a regular income from the employ- 
ment of capital shall be considered persons within the 
meaning of this act, and assessments shall be made and 
taxes imposed, levied and collected in the same manner 
as individuals; That the cashiers of banks, secretaries of 
insurance companies, and secretaries or treasurers of all 
manufacturing companies, shall make and deliver to the 
said assessors, or one of them in the town or ward where 
the office or place for transacting the business of the said 
company is located, a list containing the real estate occu- 
pied by such company if any, and the amount of capital 
actually paid in, or secured to be paid in (excepting there- 
out the amount of such stock held by the state or by any 
literary or charitable institution). 

“Tithe, AV. 

And be it further enacted that it shall be the duty 
of the said cashier, secretary or treasurer, as the case may 
be, to pay the amount of the tax imposed upon the com- 
pany and to deduct the same from the dividends of the 
stockholders, in proportion to the amount of stock held 
by them respectively; except the stock held by the state 
or by literary or charitable institutions. Provided, 
however, that if the said companies or either of them shall 
elect to pay directly to the treasurer of the county in 
which such company transacts its business, ten per cent 
upon all the dividends, profits, or income made by said 
company, they shall be at liberty to do so; and the affidavit 
of the cashier, secretary, or treasurer, stating the amount 
of such dividends, profits or income, and the receipt of the 
county treasurer, acknowledging the payment aforesaid, 
being filed with the clerk of the said board, on the first 
day of their annual meeting, the said supervisors shall im- 
pose no tax upon the amount of their personal property.” 


Special Methods First Applied 
to Banking Corporations 


EFORE the enactment of this early New York 
statute, however, particular classes of corpora- 
tions had been subjected to special forms of taxation. 
It seems that the first type of corporation to which 
a special method was applied was the bank. In the 
year 1805 Georgia ® passed a law levying a tax on the 
capital stock of banks. This tax was at the rate of 
2% per cent on the value of the capital stock. The 
same law imposed a tax on note circulation at rates 
varying from '% of one per cent to one per cent. 
Other states which seem to have followed the same 
method soon afterward were: New Jersey in 1810 
and Massachusetts in 1812.1° Pennsylvania, in 1814, 
introduced a different method by levying a tax on 
dividends or net profits of banks. 

A few years later the attempt on the part of the 
state of Maryland to tax the note issue of the second 
Bank of the United States led to the famous Supreme 
Court decision, McCulloch v. Maryland, by which the 
Maryland statute" was declared unconstitutional 
and void and a principle was established which has 
exerted a momentous influence over all subsequent 
legislation concerning not only state taxation of na- 
tional banks, but of state banks, as well. This prin- 
ciple is briefly and clearly stated in the report of the 
case * quoted below: 

® Fairchild, F. R. ‘State Taxation of Banks,” 
nomic Review. Vol. VI, pages 851-868. 

1 Seligman, E. R. A., op. cit., pages 151-152. 


11 Statutes of Maryland, 1818. Quoted from report of McCulloch 
v. Maryland. 


12 McCulloch v. 
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Maryland, 4 Wheaton 316 (1819). 


| 








ane 





e 
n 
e 
a 
il 
it 
l- 


|- 
e 


O- 





June, 1938 








TAXATION OF INSURANCE 


“The Government of the Union, though limited in its 
powers, iS supreme within its sphere of action; and its 
laws when made in pursuance of the constitution form the 
Supreme Law of the Land. 

“The state governments have no right to tax any of the 
constitutional means employed by the Government of the 
Union to execute its constitutional powers.” 


It is of great importance to note that this court 
decision, while intended, no doubt, primarily to es- 
tablish the legality and authority of the Second Bank 
of the United States, and certain constitutional 
powers of the federal government, had the effect of 
limiting definitely the extent to which state methods 
of taxing banks could be applied. 

The Supreme Court was called upon not long after 
the Maryland case, to decide again (in 1824) whether 
a state could tax an instrumentality of the federal 
government. Ohio had passed an act in 1819" at- 
tempting to tax the Second Bank. In this case the 
principle established in McCulloch v. Maryland was 
reiterated and the Ohio law was declared void." 

The effect of these two Supreme Court decisions 
was to limit the taxing activities of the states to 
state banks and during the forty-year period follow- 
ing these decisions, from 1824 to 1864 each state 
dev eloped its own particular methods of bank tax- 
ation. 

Seginning with the establishment of the National 
sanking System in 1864 a method was prescribed, by 
federal statute, by which the various states could 
tax the stock of the National Banks, and under the 
influence of this statute essentially the same system 
was applied to state banking institutions.° Thus, 
under the influence first, of the two Supreme Court 
decisions, above mentioned, and later, of federal 
legislation, a greater degree of uniformity of method 
was achieved in the taxation of banks than with any 
other type of corporation.**® This uniformity persisted, 
until about the year 1921, in which year the now 
famous Richmond decision was rendered and as a 
result a condition of confusion has since prevailed. 

This brief sketch of the history of bank taxation 
has been drawn partly because it shows the manner 
in which the development of bank tax methods has 
been affected by federal control, but chiefly in order 
to contrast, as will be done shortly, the development 
of those methods which have been applied to the 
insurance company, some types of which are strik- 
ingly similar to the banking corporation.'® 


Development of Methods of 
Taxing Insurance Corporations 


HE second type of corporation to which special 
methods of taxation were applied seems to have 
been the insurance company. This was probably 
due to the fact that many insurance companies were 
being chartered by special legislative acts about this 


"Laws of Ohio (Feb. 8, 1819) quoted from Court report of 
Osborne et al. v. Bank of the United States, 9 Wheaton 738. 

'§ See Osborne et al. v. Bank of the United States, 9 Wheaton 738. 

5 See Report of Commission on Revenue and Taxation, Cali- 
fornia, 1906, pages 230-235. 

% Fairchild, F. R., op. cit., page 852. 

™ Merchants’ National Bank, 256 U. S. 635 (1921). 

’ The life insurance companies like the banks are custodians 
of huge amounts of their customers’ funds which, as has been 
pointed out on many occasions by jurists, differentiates them 
sharply from ordinary types of commercial corporations engaged 
in manufacturing or trading. 
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time (1820-1825) and attention was naturally being 
drawn to them. Professor Seligman in a brief treat- 
ment of this historical aspect of this subject says :'® 

“The next corporation to break away from the general 
property tax were the insurance companies . .. . The 
earliest was that of 1824 in New York. . . .” 


The law to which Professor Seligman. refers was 
passed just one year after the general statute apply- 
ing to all corporations was enacted. Reference has 
already been made to this law of 1823 in a previous 
section of this study.” 

It is an interesting fact that this 1824 law specified 
the use of the gross premiums tax which, as we shall 
see later, has come to be one of the chief methods of 
taxing insurance companies. The law provided :*" 


“Section Three. 


There shall be paid into the treasury of this state, on the 
first day of February in each year, by every person who 
shall act as agent for any individual or associations of 
individuals not incorporated and authorized by the laws 
of this state to effect insurance against losses by fire, 
although such individuals or associations may be incor- 
porated for that purpose by any other state, the sum of 
ten dollars upon the hundred dollars, and at that rate upon 
the amount of all premiums, which during the year ending 
on the preceding first day of September shall have 
been received by such agent. ; 


Characteristics of Development— 
Different Methods Used 


T WILL be noted, at the outset, in the develop- 
ment of insurance tax methods, that there was 
an almost complete lack of uniformity as between 
states and that several different methods were in use 
at the same time in the state. Indeed this same 
condition persists today, to a lesser extent. It will 
be remembered, in a previous section of this discus- 
sion ** that uniformity with respect to taxes on bank- 
ing corporations was furthered, if not actually 
accomplished through federal control by: First, a far 
reaching U. S. Supreme Court Decision, (McCulloch 
v. Maryland), and second, federal legislation enacted 
contemporaneously with the National Banking Act 
of 1864. 


Federal Control Lacking 


N contradistinction to the history of bank taxa- 

tion, insurance corporation taxation has developed 
almost without federal control with respect to taxa- 
tion by states. The United States Supreme Court 
has declared repeatedly that insurance was not sub- 
ject to federal control except perhaps in the District 
of Columbia. 

In the first important case to come before the 
Supreme Court, which did not appear until 1869, a 
Mr. Samuel B. Paul, an agent of several New York 
companies, failed to comply with a statute of Virginia, 
the state in which he was doing business, which 
required the deposit of certain bonds with the 
Treasurer of the state as a prerequisite to the is- 
suance of the agent’s license. Because he violated 





1” Seligman, E. R. A., Essays in Taxation, 1913, page 161. 

20 Session Laws of New York, 1823, Chapter CCLXII, Titles XIV 
and XV. 

21 Chapter XX, Title 21, Revised Statutes of New York, 1828 
(Enacted 1824). 

2 Fairchild, F. R., op. cit., page 852. 
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this statute he was indicted and convicted. Paul 
appealed to the Virginia Supreme Court where the 
judgment of the lower court was affirmed. The de- 
fendant then appealed to the Supreme Court of the 
United States where the state law was upheld and 
the following principles were established :** 

“A corporation is not a citizen within the meaning of 
the constitution which declares that the citizens of each 
state shall be entitled to all the privileges and immunities 
of the citizens of the several states. 


Issuing a policy of insurance is not a transaction of 
commerce. 
aan 


[hese contracts are not articles of commerce in any 
proper meaning of the word. The policies do not 
take effect are not executed contracts until de- 
livered by the agent in Virginia. They are then, local 
transactions and are governed by the local law. “ 

A California insurance agent in 1894 appealed to 
the U. S. Supreme Court ** seeking to have a fine set 
aside which had been imposed upon him for having 
violated its law with regard to the licensing of a 
company which he represented. The agent claimed 
that the federal constitution was violated by state 
law because control of commerce was vested in the 
federal government. The Court denied the appeal 
and, speaking through Mr. Justice White, said: 

The business of insurance is not commerce. The con- 
tract of insurance is not an instrumentality of commerce 
and the control of such busine ss is properly subject 


to state and local authorities 

In a much more recent case ** a life insurance com- 
pany sought to recover taxes paid to the state of 
Montana, claiming that the state law violated the 
Commerce Clause of the Federal Constitution. On 
this occasion the Court said: 

‘Insurance is not commerce and hence the constitution 
is not violated when a state taxes it. . . .” 

The lack of control over insurance tax methods 
indicated by the above U. S. Supreme Court decisions 
is no doubt partly responsible for the bewildering 
profusion of taxes which was at the beginning of the 
nineteenth century and still continues to be perhaps 


the most outstanding characteristic of insurance tax- 
ation methods. 


Differentiation between Foreign 
and Domestic Companies 


SECOND characteristic which has persisted 

from the beginning has been the tendency to dif- 
ferentiate widely both the type of tax and the extent 
of its application as between domestic and foreign 
companies. The term “foreign” here applies to cor- 
porations not domiciled within the state whose law 
is under consideration. The above tendency has 
probably been responsible for the so-called ‘“‘reciprocal” 


or “retaliatory” acts which will be explained later. 


Differentiation as to Type of Tax 

A THIRD characteristic of the development of 
methods of insurance corporation taxation has 

been the differentiation of types of taxes as applied 

to companies engaged in different kinds of insur- 





23 Paul v. Virginia, 1869, 8 Wall. 357. 
** Hooper v. California, 1895, 155 U. S. 648. 
2% New York Life Insurance Company v. 


Deer Lodge County, 
1913, 231 U. S. 495. 
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ance business, such as for example life, fire, marine 
and casualty companies.”® 


Special Privilege Taxes 


HE fourth and last characteristic to be noted is 

the prevalence of the special privilege taxes im- 
posed either in the form of license fees or special fees 
paid by a company in return for special services 
rendered by the state, but required by it, such as for 
example fees paid by an insurance company for filing 
certain documents, or for examinations required by 
law and made by representatives of the state. Prop- 
erly speaking, perhaps these fees should not be called 
“taxes” but they are included in that category by 


some authorities and are therefore so considered in 
this study. 


Illustrations of Characteristics 


N THE early New York law, quoted in part above,” 

which was enacted in 1824, two of the general 
characteristics of the development of methods of in- 
surance taxation may be noted. The tendency to 

vary the form of tax as between types of companies 
is illustrated by the fact the fire companies were 
taxed 10 per cent of their gross premiums, while 
marine and life companies were taxed under the gen- 
eral corporation law of 1823. The differentiation of 
treatment as between foreign and domestic com- 
panies is shown by application of the gross premiums 
10 per cent tax to foreign fire companies, while 
domestic fire companies were taxable on their capital 
stock the same as other corporations. Some degree 
of uniformity as between types of companies was 
attained in 1829, however, when the gross premiums 
tax was extended to foreign marine companies. 

Vermont followed New York in 1825 by imposing 
an 8 per cent gross premiums tax on foreign fire com- 
panies. The statute provided in part :? 

“Section 1. It is hereby enacted by the General 
Assembly of the State of Vermont, that it shall 
be the duty of every person, within this state, acting as 
agent for any fire insurance companies incorporated by 
the laws of any other state than the state of Vermont, 
before he or they shall execute any policy or contract of 
insurance against loss or damage by fire, to execute a bond 

conditioned that said agent shall, annually, there- 
after pay, or cause to be paid into the treasury of this 
state, eight per cent upon all moneys he or they 
may receive as premiums on anv insurance or insurances 
made by such agent or agents. . . .” 

The early Pennsylvania law, passed in 1828, was 
much broader in its application than those of Vermont 
and New York for while it applied only to foreign 
corporations, the same as the two previously quoted 
statutes, the tax was imposed upon all types of com- 
panies. The rate was much higher also, being 
twenty per cent of the gross premiums, as will be 
seen from a reading of the law quoted below :*° 

“Section 1. 3e it enacted that any person 
or persons within this state, who shall act as an agent 

(Continued an page 371) 





*6 Mowbray, 
1930, page 445. 

27 Chapter XX, Title 21, 
(Enacted 1824). 

°8 Section 1. 
16, 1825. 

2° Section 1. 


Albert H., Insurance: Its Theory and Practice, 


Revised Statutes of New York, 1828 
Chapter 29, Laws of Vermont, 1825, passed Nov. 


Act 168, Laws of Pennsylvania, 1828-1829. 
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By 
ROSCOE 
ARANT* 


IE treasuries of the national and state govern- 

ments have been faced with expanding demands 

for revenue almost constantly throughout their 
histories. Concurrently with these expanding de- 
mands the legislatures have found it necessary to 
resort to an ever increasing variety of sources of tax 
income. One of the challenging problems of gov- 
ernment is to find hitherto undisclosed sources of 
revenue and to devise means and policies for the 
more intense exploitation of the sources already in 
use. 

At the present time, a source of public revenue 
that is assuming an increasing relative importance 
is the business tax.. Although governments have 
taxed businesses on various occasions since ancient 
times,! they have looked to this tax as a major source 
of revenue only within recent decades. The increas- 
ing pressure for public revenue and the growing 
interest in business as a major source of tax income 
demands that students of taxation examine the de- 
velopment and possibilities of business taxation more 
closely than they have hitherto done, in order that 





* Department of Economics, Iowa State Teachers College. 

1 Aristotle leaves to us a record of what is probably one of the 
earliest taxes imposed upon persons because of their trade or 
occupational pursuits: ‘‘The Byzantines being in need of money 

. gave the rights over sea-fisheries and the sale of salt and 
the stands where jugglers and sooth-sayers, and druggists and 
other such persons plied their trades: but they ordered them to 
pay over a third of their profits. And they sold the right of 
changing money to a single bank, and no one else might either 
give money in exchange to anyone, or receive it in exchange 
from anyone, under penalty of forfeiting the money.’’ Aristotle, 
OEconomica, II, 2; Foster translation, (1920). Gaius Caligula, 
(A. D. 37-41), also taxed porters an amount equal to one-eighth 
of their daily earnings, and prostitutes an amount equivalent to 
what they received from one embrace ‘‘. . . ex gerulorum diurnis 
quaestibus concubitu mereret; additumque a caput legis, ut ten- 
erentur publico et quae meretricium quive leuocinium fecissent 
nec non et matrimonia obnoxia essent.’’ Suetonius, Gaius Cali- 
gula, XL. Boeckh thinks this tax was also imposed in Athens, 
and that ‘‘According to a passage of Suidas and Zonaras, the 
agoranomi designated the price which each prostitute should 
take.’’ Boeckh, Augustus, The Public Finance of the Athenians, 
Lamb Translation, (1857), p. 443. This tax upon porters, and 
prostitutes was soon followed by a tax levied by Vespasian, 
(A. D. 69-79), on the private owners of public urinals and closets. 
‘“‘Reprehendenti filio titio, quod etiam vectigal commentus esset, 
pecuniam ex prima pensione admovit ad nares, scissitaus num 
odore offendereture; et illo, negante: ‘Atqui,’ inquit, ‘e lotio 
est’.’”. Suetonius, The Deified Vespasian, XXLII. According to 
Bouchard, the amount of this tax was the fixed sum of ‘‘Un 
argentus.’’ Bouchard, Leon, Des Finances de L’Empire Roman, 
(1872), p. 303. 
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Business Taxation in 
the Southern States 


they may more intelligently advise with the political 
authorities as to the most economical way in which 
it may be made to fit into the fiscal system. 

Business taxation in America has developed along 
two distinct lines: first, the selection of particular 
kinds of business activity, by name, and laying 
specific taxes on them, as for example, a tax of one 
hundred dollars per year, or a tax of five per cent on 
the net earnings of all automobile dealers. This type 
of tax is levied without regard to the form of the 
business organization ; viz., whether sole proprietor- 
ship, partnership, or corporation, and represents the 
business and occupation tax as it exists primarily i in 
the Southern States.?, The second form of business 
tax development has been the corporation tax. This 
tax falls on only those concerns that operate under 
charters from the state, and is usually exacted under 
color of a payment for valuable privileges that are 
often presumed to exist in the corporate charter. 

Largely because of the greater simplicity of its 
administration and because of its large productivity 
in revenue, states have given considerable attention 
to special corporation taxation. Consequently, the 
investigations by tax students have been drawn to 
this phase of business taxation to the neglect of the 
less conspicuous and less well understood develop- 
ment in the South. In this paper an attempt is made 
first to present some of the more significant factors 
in the development of ordinary business taxation in 
the Southern States; second, to briefly summarize 
the present structure of the tax, and third, to indicate 
some of the contributions that it has made to the 
tax systems as a whole. Although the development 
varies in its particulars in the different states, in 
substance the general processes and the forces back 
of them have been the same in each. The develop- 
ment in Alabama being a typical one, and the space 
in an article of this character being somewhat lim- 
ited, a brief review of it should be sufficient to show 
the processes in operation. 


I 


LABAMA has taxed business and occupational 

pursuits throughout its history. When the state 
was admitted to the Union in 1819, it inherited sev- 
eral items of this tax from its territorial government, 
as is evidenced by Table I. It will be noted, how- 
ever, that practically all of these items were busi- 
nesses traditionally subject to police regulation, viz., 
taverns, billiard halls, hawkers and peddlers, and 


2 Particularly in Alabama, Florida, Georgia, Mississippi, 


Lou- 
isiana, Maryland, North Carolina, and Virginia. 








340 THE 


auctioneers; in fact, these have usually been among 
the first activities upon which new governments im- 
posed license requirements. 

It was not considered fiscally necessary to expand 
this list until after the panic of 1837. In fact, there 


was very little revenue procured from any kind of 


taxation prior to 1842. The state was organized 
during a period of financial stringency, and expendi- 
tures increased very slowly until 1836. The total 
disbursements for 1835 were only $77,853.23 The 
chief source of tax income was property. Another 
important source of revenue during this early period 
was profits from federal land grants. In 1823, 1833, 
and 1835, Alabama’s income from federal grants was 
about equal to the total receipts from all other 
sources.” During the twenties and thirties the state 
engaged in a series of banking enterprises and de- 
rived large amounts of revenue from that source also. 
In fact, in 1836, the legislature became so optimistic 
over the success of the state banks that it deter- 
mined to rely on the profits from those institutions 
for all general revenue purposes, and abolished prac- 
tically all of the state’s direct taxes including the 
land tax.° Immediately upon the prospects of easy 
income, however, expenditures began to soar, and 
increased from $77,853 in 1835 to $185,688 in 1841.7 
With the panic of 1837 the banks became involved 
in financial difficulties and had to suspend specie 
payment. At a special session of the legislature 
called for the relief of the banks, an act was passed 
making the bills of the banks receivable for the dues 
of the State.6. This measure did not appreciably re- 
lieve conditions, however, and in 1842, when it 
became evident that the revenue from banking 
enterprises was being paid from capital instead of 
from profits, the property tax was reinstated and, as 
a supplement thereto, a long list of occupation taxes 
was included. In the same year, the banks were 
placed in liquidation with a bonded indebtedness of 
$10,949,566 which the state had guaranteed for the 
purpose of providing the banks with capital. 

“The State was responsible for their bills and most of 
their obligations, and the settlement left her with a con- 
siderable debt, the interest and principal of which, how- 
ever, she proved herself entirely able to pay by resorting 
to heavy taxation. She met her interest charge regularly 


each year before the war, and paid principal enough to 
reduce the debt in 1861 to $3,445,000.” ° 


Scroggs notes that 


“The heavy interest charge falling upon the treasury as 
a result of the debt created by the experiment in public 
banking necessitated heavier taxation than at any previous 
time in the history of the state, and the additional burdens 
aroused strenuous opposition in some of the rural dis- 
tricts.” ” 





* Scroggs, W. O., ‘‘The State Finances of Alabama’’ 
South in the Building of the Nation, 1909, Vol. V, p. 498. 

* Prior to 1875, when the uniform general property tax was 
adopted, the ad valorem tax was restricted to land and taxes 
in specific amounts on selected categories of personal property, 
the unselected items being per se exempt. 

* Scroggs, op. cit., p. 499. 

® “Be it enacted That hereafter no direct taxes shall be 
imposed in this state for the support of the government except 
on the following articles, to wit: race tracks, billiard tables, 
hawkers and peddlers, the sale of playing cards, retailing spir- 
ituous liquors, museums and the tax now imposed on said 
articles remain.’’ Acts of Alabama, 1835-36, p. 43. 

* Scroggs, op cit., p. 498. 

*Seott, W. A., The Repudiation of State Debts, 1893, p. 55. 

® Ibid. 

” Scroggs, op. cit., 


in The 


p. 499, 
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The increased demands upon the taxpayers took 
the form not only of heavy property taxes, but of 
taxes upon businesses and occupations as well. In 
1843, the property tax rate was established at 
twenty cents per one hundred dollars of assessed 
value. Among the new business taxes were an in- 
vested capital tax upon note shavers, an ad valorem 
tax upon the commissions of factors, commission 
merchants, and cotton brokers and auctioneers, and 
a number of taxes in fixed amounts. The next year, 
1844, in an act 

“To raise revenue for the support of the State Govern- 
ment and to maintain the faith and credit of the State of 
Alabama,” ” 
the list of business taxes was not only considerably 
extended, but the character of the items included, 
and their bases of assessment indicate a very defi- 
nite turn toward business activities as an important 
supplement to the property tax. All of the items 
were taxed on some kind of an ad valorem base. 
Of the existing taxes, that upon the sales of auction- 
eers was reduced from two per cent to one per cent; 
that upon factors, commission merchants and cotton 
brokers was reduced from twenty-five cents per hun- 
dred dollars to twenty cents; and the tax upon note 
shavers was increased from thirty cents per hundred 
dollars to fifty cents. The new taxes consisted of a 
one-half of one per cent tax upon the gross earnings 
of attorneys, physicians, surgeons, dentists, “and all 
persons receiving fixed annual salary from the public 
Treasury, or from any bank in this State, or from 
any mercantile house, or from the University, or 
any college or high school in this State.” 7? Cotton 
and merchandise warehouses, and all “owners or 
keepers of public ferries or turnpikes” were taxed 
“one-half of one per cent for every hundred dollars 
of gross income.” Insurance companies were taxed 
one-half of one per cent on all premiums. Saw mills, 
iron furnaces, forges, marble quarries, cotton presses, 
tan-yards, gin factories, cabinet shops, carriage fac- 
tories and marble works were all taxed one per cent 
of their capital in excess of five hundred dollars. In 
1848, the scope of the occupation tax was extended 
to include over fifteen additional pursuits. In that 
year, under the exigencies of the period was also 
enacted a tax of two per cent on every inheritance 
of real and personal property except those to wives, 
children, grandchildren, brothers and sisters. 

In addition to the increased tax burden caused by 
the failures of the state banks, the state government 
assumed other obligations during this period which 
added further to the needs for revenue. Chief of 
these were the development of its public school sys- 
tem, the State University and an asylum for the 

(Turn to page 342) 

11 Acts of Alabama, 1843-44, p. 65. 

12 Seligman and Kinsman refer to these taxes as state income 
taxes. Seligman, The Income Taz, p. 104; Kinsman, The Income 
Tax, 1900, p. 75. There does not appear to be any particular incon- 
sistency between their treatment of them as income taxes and the 
present treatment of them as occupation taxes. It is essentially a 
matter of point of emphasis. The fact that they were included 
without discrimination in a relatively long list of rates of the 
same or similar character on business and manufacturing con- 
cerns generally, would indicate that the legislative angle of em- 
phasis was as an occupation tax rather than as personal income 
taxes. This inference is supported by the fact that in 1850 sur- 
geons, physicians and dentists who had practiced three years 
were given an option as to whether they would pay an annual 


tax fixed at $10 or the one and one-half per cent tax on earn- 
ings, and that later it became entirely a fixed amount. 
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The growth of taxes on ordinary businesses and occupations in Alabama to 1866. 





TABLE I 
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The years indicated are the years in which General Revenue Bills were enacted. 








































































































Business 1819 1822 | 1843 1844 1848 1866 
Land (per $100 value) $0.25 $0.10 $0.20 $0.20 % % % a 4 %' 
Merchants Per $100 sales Per $100 sales Per $100 sales except| Per $100 sales except Gross sales Y% — 
a $0.30 $0.30 _dom. mfrs., $0.20 dom. mfrs., $0.20 4% , 
Taverns $15. $10. Cities, $50. Rent Rent 
Towns, $10. % a 
Race tracks $20. $20. $20. $50. Per $100. receipts $5. 
a es Minimum $50. 
Billiards (per table) $150. $1000. $50. $50. 1 year $100. 
- 7 6 months $50. 
Peddlers and hawkers State wide Per county Per —— Steamboat $500. 
$50. $20. $5 2 Wagon $200. 
: : ; — _|Horse $100. Foot $5( 
Auctioneers Sales Sales Sales i Sales Sales Legal process 2% 
2% 2% 2% 1% 1% Imported goods 4 “, 
— = _— a) ____}_ Plus $25. license 
Attorneys $5. Gross income 4% | Gross income ‘3% |Excess over $500, 1% 
- c m - met __ Minimum $5. 
Physicians $5. 1 Gross income 14% | Gross income %% | Excess over $500, 1% 
| _ Minimum $5. ; ie 
Museums, wax works, sleight-of-hand, etc. $10. ¥ we __ $15. _|___ Per day $10. 
Note shavers Per $100. Per $100 u% 4% 
. a ___ Shaved $0.30 __ Shaved $0.20 aaa. ra 
Commission merchants and cotton brokers i. - Per $100 com. $0.25 Per $100 com. $0.20 Cc ommissions | 1% : i *€ sommissions | 1% z 
Bagatelle, nine and ten pins, etc. : ad $10. - Bagatelle $10. ~ $25. 
9 or 10 pins $25. 
af ee —_ _ Other games $40. 
Liquor dealers (retail) a ~ $30. Cities $100. : a= 
Towns $50. s 
7 ; a ; Villages $30. Pa 
Theatres $50. Cities $100. Local $200. 
Towns $30. Travelling $100. 
Slave dealers a - $50. Per head $5. Per head $10. . 
Salaried persons Salaries 14% Salaries 44% Over $500. 1% 
Insurance companies —_ Premiums (Foreign) (Foreign) 
4% Premiums 2% Premiums 1% 





Ferries, toll bridges and turnpikes 


Gross income 44% 





Value 4 %5 Value %% 





Steamboats 





Per $100 value $0.20 





Manufacturing companies*® 








Value 4% Per regis. tonnage $1 





Capital in excess 


of $500, 1% 





Dentists 


Gross income 4% 


Value %%5 Value %% 





Gross income 4%? 


Transient $75. 
Minimum $5. 


Over $500, 1% 





Storage (cotton or other merchandise) 





Coaches, hacks, drays, etc. 
(Passenger or freight) 


Gross income 4% 





Gross income 1% _ 








Cotton pickeries | 
Exhibits of dwarfs or other deformed persons 


Value %%5 ~~ Value 4% 





Gross receipts 1% | Gross receipts 17% 





$25. $25. 





Circuses 



































Per day $5. Per exhibition $25. 
Livery stables Bie Cities $30. oy, 
“ 7 a = Lae 2 _ Towns $15. 

Distilleries Per gal. Per gal. capacity _ 

distilled $0.03 Grain $2. 
a a ee Spirits $0.50 

Concerts, where fee is charged ae 7 Per day $5. ___Perday $5. 
Lectures, where fee is charged Per day $2. Per day $3. ‘ 





Patent drug or medicine dealers 





~_ Each kind $5. _ 





Raffles 





Value of property 5%| Value of property 5% 





Hand organs and wayside musicians 












































$1. 

Cigar retailers Towns over _ 

_ a 500 pop. $10. i 7 
Restaurants $20. ‘ $25. 
Confectioners 7 $10. ail tag 
Liquor dealers on boats - $30. $150. 5 
Spiritualists = . ic $500- 
Photographers ‘ cia baie 





Beer saloons 


"|Over 5000 pop. $100. 
1000-5000 pop. $50. 
Under 1000 pop. $25. 





Hotels 





Per $100 rent $5. 
Minimum, $10. 





Periodicals (sale of) 


On streets $50. 





Petroleum dealers 


Gross receipts 1% 





News depots or stands 


_ __—*$i0d. 





Barber shops or hair dressing establishments 


Over 1000 pop. $25. 

















Under 1000 pop. $15. 
Railroads 7 ” ast saa _Gross receipts 1% __ 
Pawnbrokers : ; ____ $100. 
Fortune tellers | ¥ ; Per day $15. 





Telegraph companies 





Express companies 








Gross receipts 2% 





Gross receipts 2% 
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Acts of Ala., 
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1843-4, p. 65 


Acts of Ala., 
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Acts of Ala., 
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1848, p. 4 


1865-6, p. 3 














! Estimated ‘‘Market value, in money, according to the best judgment the assessor 
can form by information, inspection or otherwise.’ 
2 Each boat $200; each wagon in each county $75; each horse in each county, 


ridden horseback, $40; on foot, $20. 
2 On boats or other watercraft, $150. 
In towns with population of 


‘The value of all of which shall be ascertained and determined by the assessors, 
upon view, or on the best information they can obtain.’ 
6 Saw mills, grist mills, iron furnaces, forges, marble quarries, cotton presses, — 


yards, gin making shops, cabinet shops, 


This list was increased in subsequent acts.) 


7“And of every 


carriage factories, marble works. (N. 


0 NRA 


rson of whatever craft, employment or profession, except arti- 


ete 


ae oie k pire id ee bee ened Cee eal eek be + 4 sans and manual laborers.” 
1,000-5,000 eee atc site a acini’ eect beatae inate rer auras Wr Sutered einen aE 0 § Non-resident dentists, $100. 
car 6r.6 1a asda en oa Sa. wr ae ami ereh © iat @asareeerele 120 * Where population is 
MM So a Fleas hac aaa 100 hig de ih 9 Joe 9 ay eee Sra SUR ia $ 25 
‘ Fixed salaries of those on all state pay rolls, banks, mercantile houses and edu- oo arcinairn la car kts9 laser iphavs vers teyn a ywla ene fe raierecanele ne 50 
cational institutions. a iorab ergneiarwseiaiateees a4/oo'aa a ia baw e Salen ee 100 
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insane.'* Nevertheless, the most important cause 
for the heavy tax burden of that period was the state 
debt. In fact, the Governor, in his message to the 
legislature, November 16, 1859, declared that “after 
this debt is extinguished, a heavy reduction of taxes 
may, and should be made.”™* 

According to Scroggs, heavy taxation during the 
war was not considered expedient, and most of the 
revenue for the State was secured from loans. The 
State undertook to meet all of the extraordinary, 
and part of the ordinary, expenses by the issue of 
bonds and treasury notes.’* These debts did not 
increase the post-war demands for revenue, however, 
and did not, therefore, affect the tax system because 
they were declared void as a condition to readmis- 
sion of the state to the Union. Nevertheless, im- 
mediately upon the close of the war, heavy demands 
upon the treasury made it necessary to resort to 
every available source of income. In 1866 the prop- 
erty tax was conservatively increased to one-fourth 
of one per cent of its assessed value. Occupation 
taxes were also subjected to increases, and many 
hitherto untaxed items were added to the list.“ But 
after the first two years of the post-war period, the 
Reconstruction Government boosted expenditures to 
reckless proportions. Scroggs notes that— 

“The first two years of the Reconstruction period were 
marked by conservatism in expenditures, but the installa- 
tion of carpet-bag rule was followed by gross extravagance, 
when there was need for the strictest economy. The ex- 


penditures rose from $655,205 in 1866 to $2,237,200 in 1873; 





Moore, A. B., History of Alabama, 1927, Vol. I, p. 314; See 
also Governor’s message to Legislature, 1855, p. 4. 

™ Governor’s message, November 16, 1859. 

% Scroggs, op. cit., p. 500. 

% See Table I. 
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. The multiplication of offices and the higher salaries 
under the carpet-bag regime explain its expensiveness.” ™ 


For 1870, actual receipts were $1,422,494.67 while 
disbursements were $1,640,116.99, or a deficit of 
nearly $220,000 in that year.*® 


In the face of these increased expenditures over 
half of the property tax base had been swept away 
since 1860. According to Table VI, the assessed real 
and personal property valuations of 1870 were 71.2 
per cent less than in 1860, and in 1880, it was 1.3 per 
cent less than in 1870. While much of this decrease 
in property values was due to destruction during the 
war and the freedom of slaves, much of it was due 
to purchase by the State in foreclosures under prop- 
erty tax rates that the owners could not pay, accen- 
tuated probably by the stringencies of the panic of 
1873. The Governor, in 1875, called to the attention 
of the legislature that— 

“The Auditor states as the nearest approximate he can 
make, without a thorough examination of the books in 
his office, that the State has bought lands, which were sold 
under its laws for taxes within the nine years from 1865 
to 1874, amounting to (4,800,000) four million eight hun- 
dred thousand acres. ... (After allowing for redemption, 
etc.,) . It would, however, be entirely safe to put the 
amount now owned by the State at two million acres. ... 
The amount of taxes represented by those lands, now held 
by the State is over six hundred thousand dollars, while 
the average amount received annually from the redemption 


of lands thus bought by the State is only three thousand 
dollars.” ” 


Again the next year the Governor called the attention 
of the legislature to the fact that— 


(Continued on page 376) 





17 Scroggs, op. cit., Vol. VI, p. 480. 
18 Governor’s message, November 21, 1871. 
19 Governor’s message, December 


TABLE II 


The growth ot taxes on ordinary businesses and occupations in Tennessee to 1848. 


The years indicated are the years in which General Revenue Bills were enacted. 








Business 1803 | 














1815 | 1835 1848 
Billiard tables Per table $1000. “| oo 1817. — No a —-- — — 7 — Soda 
| Penalty f for erecting, $2000. | 
Retail merchants $25. a $50. ss = = | On i invoice cost of goods 1% 
Peddlers and hawkers $25. ~ Each county $15. "| Per vehicle each county $25. | Wii 


Playing cards (excise) 








Without vehicle $20. 
} Each vehicle $30. 
























































$0.25 $0.50 $0.50 
Ordinaries $5. $5. To sell liquor $25. 
Auctioneers $200. | Per § auction $20. 
Wholesale merchants $150. | On i invoice cost of goods 1% 
T urnpike gates an $25. — Panini iiticibicaa Le 
Shows: sleight-of- he and, etc. Each county $50. ik _ Each county $75. 
Toll bridges | $10. = spate 
( ‘onfectioners } $20. | Capital employed 1% 
Brokers ee | $200. 
Retailers from boats and other water cratt - a $50. ee | re ~ $100. 
Rz ace tracks - ; ae $25. : a - $100. 
Insurance agents (foreign companies) oi ~s —— | A sum equal to highest 
} yearly bonus paid by 
domestic companies 
Money lenders and note shavers r — $1 ‘on e each $100. 
Liquor ‘de alers - a ve ~ $200 cap. or less $25. 
: } | Over $200, 10% 
Citations Haywood, Rev. Acts of | Haywood, Rev. Statutes | ¢ ar. & Nich. cP aws of Tenn. 
Tenn. 1809, p. 325 | 1831, p. 338 | 1836, p. 604 1847-48, p. 254 
1 1 Ret ail Merc ha ants s Graduate od Tax. — — s+. - an ; : 7 ‘ ae 
Invoiced Purchases: Tax Invoiced Purchases: Tax 
$3, 000 or less. - . 8 2 Over 15,000 to 20,000... Pa ; ; .. .$100 
Over 3,000 to 5,000. ee Over 20,000 to 25,000. eS coe See 
Over 5,000 to 7,500. es . 48 Over 25,000 to 30,000. Sa tenmccopgteiinte alata sec ae 
Over 7,500 to 10,000. 60 Over 30, 000. ‘ im Sic ecrekce tee +cat 
Over 10,000 to 15,000. . 


85 


TAAL KUN GS MOP 





Eunng Galloway, N. Y. 


LEWIS GLUICK, C.P.A., SHOP TALKER 


Tax Topics 


ip the Bank of United States crashed on 
December 11, 1930, the New York community 
at large had not realized the seriousness of the situ- 
ation. But when this bank failed to open one morn- 
ing it hit hard. It was not really one of the “big” 
banks in total resources or capital. Through its 
many branches and liberal checking account policy 
it had an enormous number of depositors. The 
effect was disastrous to tens of thousands. ‘The 
bank’s affairs are still being untangled and the 
seven-page decision of Broderick v. Anderson, (384 
CCH §9263) Southern District of New York, 
March 26, gives an unforgettable picture of what 
happened. 

Everyone goes to movies. Nearly everyone wants 
to know about the screen personalities. For facts, 
not the press agents’ releases, read the case of 
Delmar, BTA Memo Decisions No. 83047 and 83048 
of April 5 (384 CCH J 7201A). Likewise, the case 
of Anna Sten, BTA Memo Decision No. 85777. 

An echo of Huey Long is found in the case of 
Alexandria Sand & Gravel Co., CCA-5, March 25 
(384 CCH § 9212). Sales commissions paid to a sen- 
ator for getting state business for the company are 
allowable deductions. Putting moral grounds aside, 
what is one to think of “public policy” which all law 
textbooks preach about? 

Another echo of the 1929 crash is found in the 
Whitcomb case, CCA-5, March 29 (384 CCH § 9222). 
Somebody gave Mrs. Walton some bad advice, when 
she claimed as head of family and also gave her 
40-year-old son a “salary” for acting as her chauffeur, 
37 BTA —, No. 92 (384 CCH 7193). 

Tardiness is rarely unavoidable. We hear much 
of “the law delays” but the truth is that it is “the 
lawyer’s delays.” The Supreme Court keeps its 
docket very much down to date, and the Supreme 
Court bar knows it. Hence delays there are not 
counted on. All of which is prompted by the fact 
that one taxpayer got away with tardiness. See 
Bates, U. S. Supreme Court, March 28 (384 CCH 
19214). In the case of White v. U. S., (383 CCH 


? 
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{ 5272), the Court of Claims found that the taxpayer 
had been plenty punctual; and rebuked the Com- 
missioner for too literal interpretation of the statute. 


Regulation of interstate highway traffic has been 
in effect over two years. The first BTA case result- 
ing from it is Consolidated Freight Lines, Inc.,37 BTA 
—, No. 86 (383 CCH { 5274). , 


We would dearly love to see a good tax lawyer 
make an issue of the Commissioner’s ruling on 
termite damage to houses (383 CCH 6221). If 
termites aren’t a casualty, what is? The moral of the 
Lyeth case (384 CCH J 9255), is “Don’t contest your 
grandmother’s will.” Go to her funeral instead. 
Dizzy Dean versus Hubbell! 


A correspondent wants to know which Wells case 
is meant in 383 CCH § 5249. It’s the Thomas Wells 
case, 374 CCH f 9132. 


Horse players and baseball fans should read GCM 


19662 and GCM 19790 (383 CCH ff 5265). 


As we send this to press, John W. Hanes has been 
appointed Assistant Secretary of the ‘Treasury. 
Here’s hoping he has luck in his new job. 

The District of Columbia business privilege tax 
is causing a lot of people a lot of trouble and expense, 
especially traveling salesmen. It seems that all rules 
and decisions regarding solicitation of business by 
agents in interstate commerce are being disregarded. 
The District of Columbia is not a state and Congress 
makes its laws. Gordon Buchanan advises us that 
until the United States Supreme Court passes on a 


test case, it is better to pay under protest and stay 
out of jail. 


We'd like to see the case of Blalock v. Powledge, 
Supreme Court of Florida, decided February 19, 1938, 
(Florida CT { 7907) go up to Washington and be 
joined with a District of Columbia law case. The 
same points are involved, and Montgomery Ward 
& Co. have the means of fighting. 

The New York Law Journal, on page 2256 of its 
May 10 issue, reports that the Treasury Department 
has conceded that process servers are not employees 
subject to social security taxes. 
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We urge you to read an article by H. D. Greeley 
in the May and June issues of the Journal of Account- 
ancy if you have any large estates to compute taxes 
on. Insofar as it is possible to clarify the higher 
algebra needed when there are remainders left to 
charity, this lawyer does so. As an example of what 
an estate can be, read Sampson, U. S. Court for 
Southern District of California, May 2, (384 CCH 
7 9293) 15 pages of close print. By the time you 
read this, the capital stock tax season will be almost 
upon us. Read Webster, 37 BTA — ,No. 119, (384 
CCH 7220) first. The case of Kennemer et al., 
CCA-5, May 3 (384 CCH { 9297) shows how an 
ice company may liquidate or melt. 

Young A. B. Spreckels got into income tax diffi- 
culties at once when he came of age, 37 BTA —, 
No. 104, (373 CCH § 5307 and 374 CCH § 7203). In 
view of a five-man dissent, he may win on appeal. 
Anyhow, if someone would make us heir to a young 
fortune, we wouldn’t object to paying some taxes 
on it. 


Two very interesting bad debt decisions are those 
of Page and Long. The former was in the U. S. 
Court for the Middle District of Georgia, the latter 
in CCA-9 (384 CCH {9281 and 9282). We were 
glad to see fraud denied in the Page matter, but on 
the facts we think the Collector is warranted in ap- 
pealing the mere deductibility of the bad debt. 

For speed in having a decision reversed, some sort 
of record belongs to the Union Internationale de 
Placements (384 CCH { 9068 and 9284). From Janu- 
ary 24 to May 2! Why can’t all cases be settled as 
quickly ? 

Read the Montgomery case, Court of Claims of 
May 2 (384 CCH § 9290). It’s got human interest, 
plus five stars. 

We remember Hope Williams as one of the most 
beautiful blondes we ever saw on the stage. The 
3TA Memorandum Decisions in her cases, Nos. 
81099 and 81765, are almost as beautiful (384 CCH 
{ 7215A). 

Repeating our contention that there ought to be 
a presumption of contemplation of death after a cer- 
tain age e. g., 70, see the Memorandum Decision of 
Ormiston No. 82691 and Nichols No. 79441 (CCH 
Decision No. 10,025-B and 10,025-C). . 

Will some oil expert please tell us what a 
“turnkey contract” is? We read the whole of Grison 
Oil Co., CCA-10, April 11, (384 CCH § 9273) without 
finding a definition of this unfamiliar term. 

We note (383 CCH § 6234) that the Commissioner 
has nonacquiesced the //art case (384 CCH { 7040). 
Since two Board members dissented, we may expect 
a Circuit Court decision on the case. We sigh for 
the days of our youth when Bill Hart would shoot 
his way out of any situation. 


The Tax Talkers 


HE Lunch Club which meets every Wednesday 
at Block Hall, New York City (visitors wel- 
come), would on April 27 have surprised most peo- 
ple who have any idea of what tax men talk about. 
At one end of the long table a group discussed a 
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party they’d attended a couple of nights previously, 
at which a “card detective” had performed some 
unbelievable tricks. At the other end, Henry 
Fernald held forth about a rare book auction he’d 
been to, and been a small purchaser at—hobby de- 
partment of this shop has never closed—and Isidor 
Sack and others chimed in. The nearest thing to 
technical conversation came when Frank Clauss 
found a tiny metal tack in his deep dish strawberry 
pie. Quite evidently one of the kind used in berry 
boxes, but it gave plenty of opportunity for cracks 
about hidden taxes. 


3ut from here, there and yonder we can piece 
together some very pertinent talk about tax exemp- 
tion. Here goes! 


Oldtimer: “It’s a sad thing to see the end of tax 
exempt bonds finally coming into sight.” 

Kid: “Why I always thought you wanted it!” 

Oldtimer: “I did. But I hardly expected it this 
way. Other presidents have advocated it. They 
wanted to restrain over-issuance of municipal and 
state bonds. That led to extravagant spending and 
resulted in a burden of interest and redemption 
which the taxpayer ultimately had to meet. Now 
the president wants to remove tax exemption so that 
he can get more revenue to spend; and the Supreme 
Court upholds the municipal bankruptcy act. To- 


gether the market for municipal bonds is just about 
ruined.” 





Blank: “Gosh I never thought of it that way. It is 
bad.” 

Philo: “A difference in motive can make an act 
good or evil. Nothing startling in that!” 

Kid: “Don’t worry, Oldtimer. It wont’ be so 
easy to get rid of tax exemption. Those senators 
and representatives have fences at home they must 
keep amended.” 

Oldtimer: “That’s just it. Tax exemption is 
almost an unmixed evil; but as Philo says, the mo- 
tive is worse than the disease.” 

Blank: “There is much more to this tax exemption 
idea than just bond interest. Look at all the tax 
exempt realty. Any town, anywhere. Never mind 
the antiquity of the idea, nor the original need for 
it. It’s obsolete, and a burden to the community.” 


Philo: “You have something there. I really was 
amused at some of these college presidents who 
refused, or tried to refuse, certain WPA or NYA 
grants, and talked about the fear of government 
subsidies leading to government domination and 
the end of free speech. What the heck is tax ex- 
emption but a vast subsidy?” 

Kid: “Right over the fence!” 


Blank: “Well, I could swallow mere tar exemp- 
tion if the exemptees weren’t so darn arrogant 
about it. There’s a church on (name deleted by 
Shoptalker) Avenue. Big flight of steps leading 
up to it; sticking ten feet in front of the building 
line. Sidewalk less than eight feet wide in front 
of it. All other property owners, taxpayers, too, 
had to remove stoops and other excrescences a few 
years ago when the Avenue was widened. This 
property, which pays no taxes, begged off.” 

Oldtimer: “Dirty politics somewhere.” 
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Kid: “Not necessarily. Blank is right. Every day 
going to or from work I have to pass a tax exempt 
property. It comes under the head of educational, 
and it really is a good outfit of its kind. But arro- 
gance is mild for what it does. There isn’t a sign 
anywhere to tell what it is.) Anonymous donors may 
be all right, but anonymous donees are dead wrong.” 

Oldtimer: “That is an idea. Never noticed it be- 
fore, but you are right.” 

Law: “Let’s have a law requiring all tax exempt 
property to show a sign to that effect.” 

Blank: “We’ve too many laws already, but I’d 
favor that one if you’d also require the sign to tell 
the name of the owner and the assessed value of the 
realty, so that taxpayers might know how much 
taxes they have to make up.” 

Oldtimer: “Better start with the government first, 
if you want signs. Down at Washington the Dis- 
trict Building is the oldest and most prominent ex- 
ample of the anonymous structure. Only the date 
in Roman letters appears on it, and you can’t guess. 
Many a tourist has called it the MacMiv building.” 

Kid: “The surest mark of a hick town is the 
absence of street signs. New York and Washington 
are the friendliest places I have ever been in, because 
every corner is marked.” 

Blank: “Some in Brooklyn aren’t very legibly 
marked.” 

Kid: “Don’t quibble. The worst town I’ve ever 
seen is Waterbury. ‘The city hall and court house 
are unlabeled and there isn’t a street sign along the 
main thoroughfare to tell a stranger its name.” 

Philo: “The last I heard of that town, there was a 
darn sight more than signs missing. The State’s Attor- 
ney came down from Hartford to take charge of what 
was left of the old comptroller’s books and vouchers.” 

Oldtimer: “To me the sign of a hick town is giv- 
ing addresses by building rather than street and 
number. When a town had only one or two im- 
portant business buildings, and an apartment house 
that was all right. But even Washington, with its 
fine street and number system tolerates such desig- 
nations as the Southern Building or the Tower 
Building and leaves the poor tourist to inquire what 
street it’s on.” 

Kid: “And half the time gets an ‘I’m a stranger 
myself? answer. Something is wrong today. Old- 
timer and I haven’t had a disagreement.” 

Oldtimer: “We will if you interrupt again. Here 
in New York, only public buildings and hotels go 
by name.” 

Law: “We don’t need a law to remedy the situ- 
ation in other towns. Postal laws, in force for 
many years, forbid mail delivery unless streets are 
marked and houses numbered. All we need is a 
postmaster general to enforce the law by refusing 
to deliver mail addressed to any but street and num- 
ber; or to return mail to any but such an address. 
\We’d soon see the end of ‘Law Buildings’ and 
‘Commerce Blocks.’ ” 

Philo: ‘When you come right down to it, this 
tax exemption business and the hick town stuff are 
close kin. Their parents are public indifference and 
petty pride. When the public wants things changed, 
thev’ll be changed.” 
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E HEARD Vic Stempf tell this story long 
before the American Legion Magazine printed 
it in its May issue: 


“In the old time gambling halls house rules were the law 
of all games. They could change the regular or accepted 
rules of any game. One day a newcomer to a little mining 
town dropped into the local palace of chance and took 
a seat at the poker table. He drew four aces and bet them 
to the limit. When the showdown came he reached out 
to scoop in the pot from his opponent, who had bet wildly 
on a pair of deuces. 

‘Wait there, stranger’, said the man who had bet on a 
pair of deuces. ‘The pot’s mine.’ 

‘What you mean, it’s yours?’ 

‘House rules—read ’em brother,’ he said. 
possum-farrago.’ 

The man went over to where the rules were posted 
and the very first rule said: ‘The possum-farrago, which 
consists of two deuces, beats any hand in the deck.’ 

The man returned to play, and in a little while he drew 
two deuces and bet his roll. When his adversary spread 
out a royal flush and reached for the pot, the newcomer 
said: ‘Hold on—I got a possum-farrago’ 

‘What of it?’ asked the player. ‘Read the rules.’ 

Down near the end of the long list of house rules the 
man read: 


‘The possum-farrago is good only once during the day.’ ” 

* * x 
A subscriber who describes himself as “one of 
the little business men who pay the big taxes” sends 
us over half a column clipped from the N. Y. Journal 


of Commerce of May 11, from which we quote in 
part: 


"Lh 0b 2 


“It is generally recognized that the Social Security Act 
and related State measures represent a gigantic experiment 
that will require constant modification if it is to work to 
the best advantage. The Administration should be as 
concerned with the ability of various industries and indivi- 
dual enterprises to absorb the burden of social security 
taxation without impairment of their economic position, 
at this stage of the experiment, as it is with the liberaliza- 
tion of benefit payments. 

“Business enterprises all over the country, particularly 
those which have relatively large pay rolls, are finding 
social security taxes a grevious burden. In many instances, 
social security taxes paid represent the difference between 
a profit and a loss. Hence, many business men are coming 
to look upon a downward revision of these taxes as one 
of the most effective kinds of relief that could be ac- 
corded by the Government to business. If this is not 
possible, it is hoped that the increase in the old age pay 
roll tax from 1 to 1% per cent, scheduled for 1940, will be 
postponed. Also, there is strong support for the pending 
Towey bill to have State unemployment insurance taxes 
levied only on the first $3,000 of wages or salary paid to 
any individual, as is the case now with the federal old 
age pay roll tax. 

“It is because of these hopes that the letter of President 
Roosevelt to the chairman of the Social Security Board 
proposing a liberalization of social security benefits has 
caused so much disappointment. The specific proposals 
made by the President possess a good deal of appeal on 
humanitarian grounds. He proposes an earlier start of old 
age annuity payments, now scheduled to begin in 1942, 
an increase in benefits paid those who reach the retire- 
ment age over the next few years and larger payments to 
aged widows and children of persons dying before the 
retirement age. By emphasizing liberalization of benefits, 
rather than revision of taxes, however, the President has 
in fact tended to prevent serious consideration of the latter. 
Chairman Altmeyer of the Social Security Board, in com- 
menting on the President’s proposal, said that it would 
involve ‘only a small increase in taxes.’ 

“It would be possible to reduce the burden of social 
security taxes without reduction in benefit payments, 
particularly if the reserve provided for old age pensions 
were reduced. With liberalization of benefits, however, 
this becomes impracticable. 
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“Furthermore, it is almost certain that, once the process 
of liberalization of benefits begins, it will be very difficult 
to check. Already, it is being proposed in various States that 
unemployment insurance benefits be stepped up.” 


Students’ Department 


N THE morning of April 28 the New York 
O C. P. A. candidates had two tax questions to 
answer. The first was required: 

©. Name five federal taxes to which a corporation 
may be subject and for the computation of which 
current or prior income is a necessary factor. State 
generally the difference, if any, between taxable in- 
come and corporate income. (Answer, by the Shop- 
talker. Dissenting opinions welcomed.) 

1. The normal income tax. 

2. The surtax, commonly known as “undistrib- 
uted profits” tax. 

3. Excess profits tax. 

The foregoing are reported together on form 
1120. 

4. Holding corporations tax. Reported on form 
1120H. 

5. Surtax on improper accumulation of surplus. 
This is not reported by the taxpayer but is 
assessed by the Treasury after examination. 
See Article 102 of the law, and Regula- 
tions 94. 

The differences between corporate and taxable 
income are summarized in Schedule B of the 1937 
edition of Form 1120. This schedule is the recon- 
ciliation of surplus, and shows the more common 
items of non-deductible expenses and non-taxable 
income. It also provides spaces for other such items 
or surplus adjustments. 

The other question was one of an optional group, 
but the man who knew his taxes had an easy ten 
points. 

Q. What social security taxes must be reported 
and paid by an employer in New York who employs 
at least 8 men earning less than $2,500 per year 
each, all under 65 years of age and all continuously 
employed throughout the year? To which of these 
taxes must the employee contribute? May either em- 
ployer or employee claim such taxes as income tax 
deductions? 

We refer you to regulations 90 and 91 as amended 
for the federal side; and to instruction 12, dated 
February 10, 1938, put out by the New York State 
Unemployment Division of the Department of Labor 
of that state for the state side. 

However, we wish to thank, even though belat- 
edly, R. S. Jessup of New York City. His eagle 
eye alone caught an error in our March issue. “As 
the audit in question 11 is as of June 30, 1936, the 
unemployment insurance tax would be at 1%.” 

On April 19 over 2300 persons took a New York 
City Municipal Civil Service Examination for audi- 
tors to be appointed in the excise tax department. 
One question required the penalties for failure to file 
a sales tax return and pay the tax on time. We've 
had a heck of a lot of fun asking that to every prac- 
ticing tax man we meet; so far we’ve had not one 
completely correct answer, though no one doubted 
the propriety of the question. By reference to N. Y. 
CT {§ 72-372 we find that it is “5% of the amount 
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due, plus 1% of the tax for each month of delay or 
fraction thereof, excepting the first month.” 

On April 26 the New York Board of C. P. A. 
examiners had this question for candidates: 

“A taxpayer received as compensation for his serv- 
ices a certain tax-free bond which had a face value 
of $1,000, but a market value of only $975. Ina later 
year the bond paid at par. What, if any, was the 
income to be returned in each year?” 

We fear a lot of candidates went askew on that 
“tax-free” and “if any.” The question is really too 
simple to devote much space to, so we will answer 
it merely by citation: 

U.S. Regulations 94, Article 22(a)-3 and 4. 

New York State Regulations 94, Articles 25 and 206. 

For the former see 381 CCH { 53 and 54. 

For the latter see N. Y. CT § 86-108 and { 86-109. 

* * x 


The Treasury seems to be playing under the 
same rules lately, only more so. No matter how 
many decisions go against it, it will try identical 
issues. For a single example consider the case of 
Bonaglia, 36 BTA 838 (374 CCH 7302). First, it 
announced nonacquiescence; then, no appeal. One 
would think that meant acquiescence; but the non- 
acquiescence is not withdrawn. If you just run 
down in your tax service all such announcements, 
you'll have a headache. 

Remembered, not quoted verbatim—from the June 
1936 issue of Oral Hygiene, a magazine: 

“A doctor was examining an applicant for secre- 
tary. He asked: ‘Do you know how to keep books 
by double entry?’ ‘Sure,’ said the blonde. ‘Every 
doctor does it that way. One set of books for him- 
self that tell how much he makes; and another set 
for the revenue agent, that tells how much he lost.’ ”’ 


Meetings 


HE New York State Society of C. P. A.’s was 

addressed on May 9 by E. S. Cowdrick on the 
present labor situation. The next meeting of the 
Society will be at Inlet, New York, in the Adiron- 
dack Mountains, June 24 through 206. 


Personal 


E TAKE a peculiar interest in the case of 

H, O. Hart, BTA Memo Decision No. 80610 
(CCH Dec. 10,000-G). In the first place we were 
acquainted with Hart when we lived in Florida too 
many years ago. In the second place, we did some 
work on the F. H. Smith Company just before the 
Department of Justice intervened. And besides that, 
it’s a heck of an interesting case on its facts and 
results. Congratulations to the petitioner! 


U.S. Trade Hurt by War 


N THE nine months since the Japanese invasion of 

China began, the United States has lost approxi- 
mately $40,000,000 in trade with North China, ac- 
cording to a report by Labor’s Committee for 
Civilian Relief in China. In January, 1938, exports to 
China declined 42 per cent and imports 39 per cent 
from January, 1937. 
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IN CURRENT LEGAL PERIODICALS 


FEDERAL TAXATION—1938 
Roswell Magill, Under Secretary of the 


Treasury 
72 U. S. Law Review, February, 1938, 
p. 77-90 
Attention is frequently directed, and 


properly, to the increase in sheer bulk of 
the income tax law. The income tax sec- 
tions of the Tariff Act of 1913 ran to 17 
pages; the income tax sections of the Rev- 
enue Act of 1936 ran to 95 pages. This is 
not the whole story, for many additional 
provisions are contained in other acts 
which have been left in effect. Since 1934 
every year has seen a new revenue act; 
and during the quarter-century of federal 
income tax history there have been 13 rev- 
enue laws, aside from sundry amendments 
contained in other acts. Not only is there 
much more for a lawyer or business man 
to read today than in 1913, but it is increas- 
ingly difficult to discover precisely what 
was the provision applicable to a particular 
transaction occurring at a particular time 
in the past. Moreover, the provisions them- 
selves have gradually increased in complex- 
ity so that it is not difficult for columnists 
to amuse their readers by quoting what is 
to them a wholly inexplicable and unintelli- 
gible conglomeration of words. This sit- 
uation is chalked up to the sheer perversity 
of Treasury officials, legislative draftsmen 
and members of Congress. 

| would be the last to urge that the in- 
come tax law is incapable of simplification, 
aud I believe that even a codification of 
existing provisions would be an enormous 
improvement over the present somewhat 
confused situation. On the other hand, 
even a few minutes’ study of the sections 
which have gone into the law since 1913 
will convince anyone that a return to a 
| seventeen page income tax law is quite as 
unlikely as a return to the horse and buggy 
era. What provisions have been added to 
the basic law in 25 years? For pur- 
poses of broad generalization they can be 
grouped into four classes. In a general 
way these four lines of development have 
followed one another chronologically: 

1. There has been a series of provisions 
designed to establish more detailed rules 
for dealing with all or particular kinds of 
7 income. Thus a number of sections have 
) been inserted on the subject of methods of 
accounting and of accounting periods. 
Other explicit provisions of this character 








are those dealing with the taxation of in- 
stallment sales, inventories, distinctions be- 
tween various kinds of corporate distribution 
and the section defining kinds of income 
of nonresident aliens which will be taxable 
in this country. Finally, the laws since 
1921 have been burdened with long sec- 
tions, prescribing various methods of solv- 
ing that most vexatious problem, the 
taxation of capital gains and the deduction 
of capital losses. 


2. A second major group of provisions 
developed during the quarter century, is 
that providing additional exemptions and 
deductions. The 1913 Act was by no means 
a tax on gross income, nor was the base 
especially broad. There was a consider- 
able list of exempt corporations and de- 
ductible items. 


Exemption provisions have a delusive 
appeal to Americans. It does not readily 
occur to us that, with a relatively large tax 
burden to be borne by a limited number of 
taxpayers, the exemption of one group or 
of one type of income necessarily involves 
something of an increase in the burden to 
be borne by other groups of taxpayers or 
by other types of income. It would be 
possbile to lower basic rates of tax some- 
what were some of these exemptions and 
deductions removed; and some day this 
economic incentive may bring changes that 
abstract arguments have not yet affected. 

3. A third series of additions to the law 
has been a group of sections intended to 
perfect its administration. Some of these 
operate in favor of the taxpayer and some 
in favor of the Treasury. 

4. The fourth and final series of provi- 
sions deals with the prevention of tax 
avoidance. Americans are an ingenious 
race; and apparently the same ingenuity 
which among engineers finds its outlet in 
mechanical inventions, takes shape among 
lawyers in a trust revocable after notice 
of a year and a day, in a personal holding 
company organized under the laws of the 
Bahamas or in a tax sale by an individual 
to a trust which he has created and of 
which he is trustee. Possibly all of these 
devices would have been forestalled in time 
by the development of a different set of 
standards by lawyers and taxpayers them- 
selves, for it is difficult to believe that our 
citizens generally adhere to the view re- 
ported to have been expressed by one of 
them—“If the Government doesn’t know 
enough to collect its taxes, a man’s a fool 
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to pay them.” 
as that view is current among a consider- 
able minority to which a considerable part 
of the community looks for guidance, the 
Government must necessarily make its stat- 
utes sufficiently knowledgeable to meet the 
minority on its own ground, Conseauent- 
ly, there have been added to the law per- 
haps its most lengthly and involved sections 
to meet the problem of foreign personal 
holding companies, of the losses between 
members of a family and of different types 
of trusts with artificial provisions for tax 
purposes that a Lord Eldon or an Ames or 
a Gray would never recognize. 






























On the other hand, so long 


During the quarter century, the judiciary 


has been quite as busy as the legislative; 


indeed, tax questions have commanded a 


higher. percentage of judicial time than of 


congressional. We have now over 4,500 
federal court decisions on the subject of 
federal taxation, and in addition, the Board 
of Tax Appeals has issued 8,500 published 
opinions and 4,000 memorandum opinions. 


A survey of these decisions leads to the 
primary conclusion that the Court has been 
doing much the same types of work as has 
the Congress, though the forms of proced- 
ure are different, of course. In some groups 
of decisions such as those dealing with 
corporate distributions and with reorgani- 
zations the Court has worked out broad 
policies capable of application far beyond 
the particular controversy. The statutory 
provisions on which the reorganization de- 
cisions were based have long since been 
repealed; but their philosophy is still vital 
and controlling, as the Court told us not 
long ago in the Koshland case. In other 
groups of decisions such as those dealing 
with accounting methods and with the 
treatment of gifts and annuities, the Court 
has filled in details which the Congress did 
not see fit to embody in the statute itself. 

In discussing the decisions of the Su- 
preme Court in this field it is quite possible 
as well as convenient to use the four sub- 
divisions just applied in classifying the leg- 
islative changes. On this basis. the 
decisions of the Court since 1913 may be 
broadly grouped under four headings: (1) 
the formulation in detail of the items which 
constitute income and of accounting meth- 
ods to be used in reporting them, (2) de- 
cisions relating to exemptions and deductions, 
(3) decisions relating to administrative pro- 
cedure, and (4) decisions relating to the 
prevention of tax avoidance, 








348 








































































































When we consider the great output of 
revenue laws and decisions interpreting 
them, our conclusion must be that the fed- 
eral revenue system has been quite respon- 
sive to the demands both of taxpayers and 
of the Treasury. In a recent comment on 
the undistributed profits tax, an English 
journal remarked upon the desirability of 
repeating taxes with which the taxpayers 
are generally dissatisfied. Probably this is 
an unattainable ideal. What taxes are there 
which we are glad to pay? Nevertheless, 
taxpayers can take comfort in the fact that 
a great part of the amendments to the in- 
come tax law have been designed primarily 
for their benefit in cases in which the Con- 
gress believed that the previous general 
rule was operating inequitably. 

Everyone recognizes that an approach 
should be made toward the integration of 
the federal and state taxing systems and 
toward the elimination of present overlap- 
ping of particular forms of taxes. The real 
problem is the formulation of an effective 
plan of procedure. Should the Congress 
attempt to impose its will on state tax ad- 
ministration by providing for a distribution 
of the proceeds of certain taxes to the 
states, if the states will repeal their present 
taxes on the same subjects? A consider- 
able change in our whole philosophy of 
government is inherent in this proposal. 
Should we proceed on the more moderate 
course of allowing credits against the fed- 
eral tax for the amount of a like state tax 
paid by the state’s citizens? This proposal, 
unfortunately does not eliminate duplicate 
administration and litigation. Can we meet 
this last problem by some provision for 
joint returns, or for duplicate returns to 
the state and federal governments? These 
are major problems which can hardly be 
settled, either by the states or by the Fed- 
eral Government acting alone. Perhaps the 
best mode of procedure would be the desig- 
nation of some responsible commission 
with a national standing to spend a year in 
a thoroughgoing study of possible alterna- 
tives and then to propose an acceptable 
program. 

The next 25 years will doubtless see as 
significant developments in the income tax 
as the past 25 years have witnessed. There 
can be few subjects which require greater 
technical competence, for not only is tax 
law a twisted and thorny growth, but its 
roots are deeply imbedded in constitutional 
law and in conflicts of law, in corporation 
finance and in trusts. There are few sub- 
jects whose impact upon individual citizens, 
businesses, and the general economic and 
social structure is so potent and so far- 
reaching, One cannot study taxation in its 
broader aspects for many years without 
observing the inadequacy of any one type 
of professional training to meet the re- 
quirements of private clients, and more par- 
ticularly of public service. There are few 
legal subjects which are linked so closely 
with other sciences, such as economics, ac- 
counting, and business. The intelligent tax 
lawyer knows and uses something beyond 
the 17,000 decisions to which I have re- 
ferred. Yet the tax law is after all the 
end product of all these professional skills, 
and thus it is the lawyer who has the chief 
responsibility for the development of a wise 
national tax policy. The interaction of the 
Supreme Court and the Congress, 


lated by the lawyers and their cases, has 
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vastly improved the income tax of 25 years 
ago. The future is, likewise, largely in 
their hands and in ours. 


In 1871 the Court decided the strance 
case of Collector v. Day, 11 Wall. 113. This 
abortive decision is the fount from which 
flows an ever-increasing tide of immunities 
from state and federal taxation. The 
viciousness of this case is that each exemp- 
tion required of either the State or Federal 
Government diminishes the field of their 
legitimate taxation, and requires that the 
tax rate be increased on the remaining 
tax base. 


IMMUNITY FROM TAXATION OF 
GOVERNMENTAL INSTRU- 
MENTALITIES 


Martin Philipsborn, Jr., and Herbert Cantrill, 
Members of the Illinois Bar 


stimu- | 





|which its property 


26 Georgetown Law Journal, March, 1938, 
p. 543-573 


The present policy of both Federal and 
State Governments increasingly to engage 
in activities of a nature far afield from the 
purposes for which these Governments 
were originally established, has given 
greater importance to the vexing question 
of the extent to which one such govern- 
ment is exempt from the taxation of the 
other. Because of the sovereign status of 
each, the line of demarcation is becoming 
each day more difficult to find. The nature 
of this problem has been aptly stated by 
Mr. Justice Brewer, in his opinion in South 
Carolina v. United States, 199 U. S. 437, 456: 
“There is something of a conflict between 
the full power of the Nation in respect to 
taxation and the exemption of the State 
from Federal taxation in respect to its 
property and a discharge of all its func- 
tions. Where and how shall the line be- 
tween them be drawn?” 


The problem noted by Justice Brewer in 
1905 has now become a matter deserving a 
far stronger description. While a Consti- 
tution established a century and a half ago 
may well be adapted to cover present day 
economic situations, it is not so simple to 
reconcile to present economic and political 
conditions cases heard a half century ago 
when conditions were so vastly different 
from those of today. 

The courts have only now begun to con- 
sider at what point the government itself 
is restricted by certain taxes, and at what 
point further, the individual citizen is so 
restricted when he hides behind the exemp- 
tion doctrine for the purpose of tax evasion. 

The cases involving the question bring 
home the fact that there are two distinct 
lines of decisions. The first begins with 
M’Cullough v. Maryland, 4 Wheat. 316, in 
1819 and runs until 1871. In the latter year, 
the case of Collector v. Day, 11 Wall. 113, 
was decided, the principle of which still 
appears to determine the court’s rulings. 

The doctrine that states may not tax an 
essential arm of the Federal Government 
was originally stated by John Marshall in 
M’Cullough v. Maryland. From a review of 
the case it seems that the Chief Justice was 
striking at discriminatory taxation; that if 
the tax had been a general tax upon a func- 
tion less vital than the issuance of notes of 
a bank, instead of a tax eco nomine upon the 
United States Bank, it might have been 
considered valid. No one has denied that 
M’Cullough v. Maryland is legally sound, 
but it seems to be recognized today chiefly 
for giving lip service to the name of Mar- 
shall. It is a far cry from the language 
in that decision to the opinions in Farmers 
Bank v. Minnesota, 232 U. S. 516, and Home 
Savings Bank v. Des Moines, 205 U. S. 503, 
where it was held that securities of the 
Federal Government owned by a national 
bank could not be included as assets by 
tax was measured. 





Dobbins cases. 





The decision was handed down at the 


commencement of what has aptly been 
termed the 
were once more in fear of an increase in 
the power of 
which would render the state governments 
ineffectual to preserve the rights of their 
citizens. 
ism, the limitation of national powers by 
the powers reserved to the states, had been 
overruled at Appomatox, The reconstruc- 
tion period was well under way; 
ereign southern states were humiliated by 
the title “Military Districts,” and their lead- 
ers of ante bellum years disenfranchised and 
forced to submit to “carpetbag rule.” 
gress had gone so far in its attempt to sub- 
jugate the South as to remove the right to 
the writ of habeas corpus. 


“terrible decade.” The people 


the Federal Government 


Taney’s theory of dual federal- 


the sov- 


Con- 


Day was a State Judge of Probate. He 


refused to pay the Civil War tax on in- 
comes. 


same as the captain of the revenue cutter 


He contended his position was the 


in the Dobbins case (16 Pet. 435). Mr. Jus- 


tice Nelson approved the contention, say- 


ing: “The supremacy of the _ general 
government, therefore, so much relied on 
in the argument of the counsel for the 
plaintiff in error, in respect to the question 
before us, cannot be maintained. The two 
governments are upon an equality... ..” 


The authority for the startling pro- 
nouncement of equality between the two 
governments, mirabile dictu, was the deci- 
sion in the M’Cullough, the Weston, and the 
Ironically, the voice of Mar- 
shall: “If any one proposition could com- 
mend the universal assent of mankind, we 
might expect it to be this: that the govern- 
ment of the Union, though limited in its 
powers, is supreme within its sphere of 
action,” is used to support a proposition 
he was at pains always to refute. 

Whether or not M’Cullough v. Maryland 
be considered politically expedient or eco- 
nomically sound, it certainly does not rest 
upon an impregnable legal base. Collecior 
v. Day was not good law when it was de- 
cided and gave rise to the mistaken theory 
of prohibition by implication of federal 
power to tax the states. The principle 

of the immunity of state instrumen- 
talities from federal taxation . . is 2 
principle implied from the necessity of 
maintaining our dual system of govern- 
ment. Springing from necessity, it does 
not extend beyond it. (Board of Trustees 
v. United States, 289 U. S. 48.) The same 
author has said (Willcuts v. Bunn, 282 U. S. 
216): “It must be remembered that we are 
dealing, not with any express constitutional 
restriction, but with an asserted implica- 
tion.” 

It is this principle that is the basis of the 
present-day doctrine. It is used increas- 
ingly for the purpose of exemption from 
taxation, and not freedom from interference 
in operation. Any consideration that may 
be given the cases following Collector v. 
Day will serve only to convince the reader 
it is absolutely necessary in order to es- 
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tablish an equitable system of taxation, 
that these strange doctrines, so badly 
founded, be curtailed if not abolished. 


As increased governmental activity of 
the past years demands increased revenues, 
it is to be hoped that the courts themselves 
will plug this particular loophole in our 
system of taxation. The effect of the doc- 
trine of Collector v. Day and those cases 
decided by its authority has been far reach- 
ing in restricting the legitimate fields of 
governmental taxation. Year by year, tax- 
exempt securities have been issued, and 
tax-exempt salaries added to the govern- 
mental payrolls. In the inevitable revision 
of our taxing system and reconsideration 
of our constitutional law, there can be no 
matter of greater importance than the com- 
plete repudiation of all the implications of 
Collector v. Day. 


Though the present interpretation of 
that case is legally unsound and in direct 
contradiction to the authorities on which 
it relied, its hold is nevertheless wide- 
spread and deep-rooted. We can, however, 
by following the example set by Federal 
Governments far younger in years than our 
own, shake off its tyrannous yoke. It has 
brought sharp distinction and pointless lit- 
tle niceties into the law, productive of end- 
less and irreconcilable litigation. That we 
have so long submitted to the doctrine 
there laid down is a lasting discredit to our 
law and lawmakers both legislative and 
judicial. But it is hoped that the present 
era of economic pressure will aid to force 
its active repudiation. 



































the Averill Company three days later, 
receiving the Monitor shares on a liquidat- 
ing dividend, and then sold immediately. 
That all transactions were parts of a plan 
to reduce taxes was not disputed. No 
business was conducted by the Averill 
Company nor was it intended that there 
should be. Its sole purpose was to act as 
a conduit for the Monitor shares to the 
owner. 


The following seems to be a fair sum- 
mary of the Court’s holding and its reasons 
therefor: 


1. The transfer was not made in pursu- 
ance of a plan of reorganization of “cor- 
porate business.” The transfer of assets 
had “no relation to the business” of either 
the transferor or the transferee; it was 
“simply an operation having no business 
or corporate purpose.” 


2. The plan was “not to reorganize a 
business or any part of a business but to 
transfer a parcel of shares to the peti- 
tioner.” The Averill Company “was brought 
into existence for no other purpose; it per- 
formed .. . no other function. When that 
limited function had been exercised, it im- 
mediately was put to death.” 


The transfer had no relation to either 
the business of the United Mortgage Cor- 
poration or the Averill Company. On the 
contrary, the Averill Company was brought 
into existence for the sole purpose of trans- 
ferring the assets to the owner, and as 
soon as it had performed that function it 
was put to death. 


There are a number of fact situations on 
which the decision in the Gregory case may 
have some bearing: 


(1) Distribution of dividends followed by 
transfer of remaining assets. 


(2) Transfer of a part of the assets toa 
controlled corporation, followed by a trans- 
fer of the remaining assets to an outside 
company. 

(3) Transfer of a part of the assets to a 
controlled corporation, followed by a trans- 
fer of its stock to an outside company. 


(4) Transfer of a part of the assets to a 
controlled corporation, followed by a trans- 
fer of its assets to an outside company. 


(5) Relationship between clauses of the 
“reorganization” definition; and 


(6) The nature of the new corporation. 


Assuming that the existing law is as 
stated, should there be any changes made 
by way of legislation affecting future trans- 
actions? 


The mechanics of any such change would 
be simple enough. If Congress desires to 
exclude the so-called multiple step reor- 
ganizations from the operation of the reor- 
ganization provisions, this could be done 
by the enactment of a provision, in effect 
as follows: if property received in any 
single exchange transaction, in which the 
full amount of gain is not completely recog- 
nized, is later disposed of (say within 
twelve months of the original transaction), 
the full amount of gain, if any, shall be 
recognized on the second transaction un- 
less prior thereto the taxpayer shall estab- 
ish to the satisfaction of the Commissioner 
that such later disposition is not in pursu- 
ance of a plan having as one of its principal 
purposes the avoidance of federal income 
taxes. 


A different statutory provision would be 
necessary in respect to (1) the distribution 


of dividends or (2) the organization of a 
separate corporation to hold assets, prior 
to (3) the transfer by an existing corpora- 
tion of its remaining assets to still another 
non-controlled corporation. Since both are 
procedures which may be followed in con- 
nection with statutory mergers and con- 
solidations, they may well be permitted 
where the procedure is one of nonstatutory 
merger or consolidation, And since it is 
of interest to the Government not to in- 
terpose handicaps on the consummation of 
bona fide business reorganizations, it would 
seem that no such new provision ought to 
be enacted. 


The ‘fundamental principle of not taxing 
reorganizations and similar transactions 
should be continued in any revision of the 
revenue laws. It would be a mistake to 
attempt any complete revision of these pro- 
visions. Having been in the revenue acts 
in substantially the same form for almost 
fourteen years and having been amended 
from time to time as occasion required, 
the various concepts have become under- 
stood, and the various phrases have been 
worked out in litigation, in a field whose 
certainty is important both to the taxpayer 
and administrator, possibly much more will 
be gained by a continuation of present 
provisions amended than by a_ com- 
pletely revised set of provisions. Finally, 
it may be said that the use of these pro- 
visions for tax evasion seldom occurs and 
that such use, even in rare cases, is only 
negligible in its effects on the revenues. 













































TAXATION OF STOCK DIVIDENDS 
UNDER THE “DIFFERENT 
INTEREST” TEST 


51 Harvard Law Review, February, 1938, 
p. 702-707 


The opinion of Mr. Justice Brandeis in 
Helvering v. Gowran, 58 Sup. Ct. 154, con- 
tains a clarifying application of the test of 
income in stock dividend cases, and makes 
it possible to predict more accurately what 
types of stock dividend will be considered 
taxable income by the Court. A holder of 
common stock in a corporation which had 
both common and preferred stock out- 
standing, received in 1929 a dividend of 
preferred stock, of the same class as that 
outstanding, with a par value of one hun- 
dred dollars. During the year he sold the 
stock, thus received, back to the corpora- 
tion at its par value. He contended that 
the proceeds could be taxed only at the 
rate provided ‘for taxing gains from the 
sale of capital assets. The Court dismissed 
this contention on the ground that the divi- 
dend was income under the Sixteenth 
Amendment and the proceeds of its sale 
were therefore taxable at the higher rate 
provided for the realization of income. 

In his opinion, Mr. Justice Brandeis did 
not analyze the different interest that the 
preferred stock gave the common stock- 
holder, but merely said that this situation 
was covered in the Koshland case. The 
common stock dividend in the latter case 
clearly gave the preferred stockholder a 
new interest, for he acquired rights as to 
voting, future dividend participation, and 
future liquidation participation which he 
did not have before it. The different in- 
terest in the Gowran case, however, is not 
so apparent. It seems clear that if the corpo- 


FEDERAL INCOME TAX: FURTHER 
COMMENTS eee 
“i ul 


Homer Hendricks, Member of the District 
of Columbia Bar 


86 University of Pennsylvania Law Review, 
April, 1938, p. 602-622 


Although the Supreme Court decided the 
case of Gregory v. Helvering, 293 U. S. 465, 
in January, 1935, not until recently has the 
problem of its application to cases involving 
different sets of facts begun to clear. The 
lines of possible argument have become 
more distinct as a result of two recent de- 
cisions of the circuit courts of appeals; 
certain typical fact situations, moreover, 
have developed to the point of litigation. 
It seems that further consideration of this 
much discussed case and suggestions rela- 
tive to the necessity or desirability of leg- 
islation by Congress are in order. 

The Gregory case involved transactions 
meticulously planned for the purpose of 
effecting a sale of property with the least 
possible amount of tax. Mrs. Gregory 
owned all the shares of United Mortgage 
Corporation among whose assets were 
shares of the Monitor Securities Corpora- 
tion. It became possible to sell the Moni- 
tor shares at a large profit; but if done 
directly, the United would have been 
compelled to pay a tax on the gain, and the 
owner, if she wished to receive the pro- 
ceeds, would have been liable for surtax on 
a dividend. In order to reduce these taxes 
a new company, the Averill, was incorpo- 
tated in Delaware, and the Monitor shares 
Were transferred to it. Having received 

the Averill shares, the owner wound up 
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rate assets were liquidated or its earnings 
distributed the common stockholder who 
had retained his dividend would receive ex- 
actly the same amount he would have re- 
ceived had there been no dividend. This is 
subject to exception only if the future cor- 
porate earnings or liquidation value is 
insufficient to cover the claim of the orig- 
inal and dividend preferred stock. Then 
the dividend preferred would represent 
gain to its recipients since it would enable 
them to come in, for the portion of their 
interest represented by it, on a parity with 
the old preferred stockholders. But such 
a possibility of gain in dividend or liqui- 
dation participation, even though it be con- 
tingent, would seem sufficient to constitute 
a different interest. 





THE TAX MAGAZINE 


The decision in Helvering v. Gowran, in 
conjunction with the Reventie Act of 1936 
which taxes stock dividends to the extent 
that they are income under the Sixteenth 
Amendment, would seem to subject many 
types of stock dividends to taxation. 
dividend of preferred stock to a preferred 
stockholder would seem to be taxable in- 
come, since it increases his share in the 
profits or in the proceeds of liquidation 
before the common stockholders partici- 
pate. Where there is outstanding a senior 
preferred stock, which participates with 
the common stock in profits after the com- 
mon stock has received a certain dividend, 
a dividend of junior preferred stock to the 
common stockholder would seem to be 
taxable income to the common stockholder. 





Burroughs 


OFFERS ACCOUNTANTS 
A HELPFUL SERVICE 





Accountants find Burroughs decidedly helpful in 
suggesting the newest, most modern machines for 


handling the accounting operations they are 


planning. 


From the wide range of adding, accounting, billing 
and calculating machines that Burroughs offers, 
accountants are able to select exactly the right 
equipment to handle the work with the utmost 
speed, simplicity and ease of operation. 


Also a knowledge of these machines and the re- 
markable results obtained from them is frequently 
valuable in talking with clients. 


Telephone or write the local Burroughs office and 
let them assist you. They will arrange to show 
you the line of Burroughs machines, and applica- 
tions to any type of accounting work. 


Burroughs Adding Machine 
Company, Detroit, Michigan 


6133 Second Blvd. 
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If there is voting preferred stock outstand- 
ing, a dividend of voting stock to the com- 
mon stockholders would seem to be 
income, since a gain of voting rights would 
give the stockholder greater control] in the 
corporation and would seem to fulfill the 
requirement of a “different interest.” 


In the situation discussed, the gain of a 
“different interest” resulted in a change in 
the shareholder’s proportionate interest in 
the corporation. However, where a divi- 
dend of preferred stock is issued to com- 
mon stockholders, where no preferred stock 
is outstanding, there is no such change. 
The dividend of bonds like the dividend of 
preferred stock would seem to make no 
change in the shareholder’s proportionate 
interest in the corporation. The existence 


-| of outstanding preferred stock is not men- 


tioned in the Gowran case except in the 
statement of facts and thus no weight is 
placed upon it in the opinion. 

The technical “different interest” test, 
which would render most types of stock 
dividend taxable as income, may have the 
effect of limiting the application of Eisner 
v. Macomber, 252 U. S. 189, to its particular 
facts. As the date of declaration would be an 
administratively convenient time for taxing 
stock dividends to the extent that they are 
declared out of earnings and profits, the de- 
cision in Helvering v. Gowran would seem, 
in both its results and implications, a step 
toward the practical solution of a difficult 
problem. 


CASE COMMENTS 


Disallowance of Credit of British Income 
Tax Against Federal Income Tax.—A tax- 
payer who had received dividends from 
British corporations from which the Eng- 
lish standard tax had been deducted, in- 
cluded both the net amount received and 
the amount of the tax deducted in gross 
income, and then credited as provided a 
portion of the British tax against his fed- 
eral income tax. Held: No credit is per- 
missible since the corporation and not the 
shareholder pays the English tax. Biddle 
v. Comm’r. of Int. Rev., 58 Sup. Ct. 379. 
Discussed in 86 U. Pa. L. Rev., Mar., 1938, 
p. 552. 


Insurance Company Franchise Not 
Measured by Out-of-State Reinsurance of 
State Property.—Article 14, Section 13, of 
the California Constitution, as supplement- 
ed by the Act of 1921, lays upon every in- 
surance company doing business within the 
state an annual tax of 2.6% “upon the 
amount of the gross premiums and reinsur- 
ance in companies or associations author- 
ized to do business in the state.” The X 
Company had insured some property in 
California, had contracted with the plain- 
tiff in Connecticut for its reinsurance, and 
then had claimed a deduction for premiums 
paid to plaintiff. Defendant, as treasurer of 
the State of California, had allowed the de- 
duction and then assessed a tax upon the 
premiums paid to the plaintiff on the policy 
even though it had been made outside the 
state. Held: The Fourteenth Amendment 
limits the states’ jurisdiction to tax to those 
objects which they have the power to con- 
trol, and a corporation cannot be controlled 
as to acts done outside the state. Connecti- 
cut General Life Insurance Co. v. Johnson, 
58 Sup. Ct. 436. Discussed in 24 Va. L 
Rev., Apr., 1938, p. 686. 
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PENDING 


CALIFORNIA 


First Special Session 


The following completes the list of tax 
measures passed by the First Special Ses- 
sion of the 1938 Legislature. 


Approvals 


Gasoline Tax.—A. B. No. 11 amends Sec. 
18 of the “Use Fuel Tax” Act. The amend- 
_ creates a use fuel tax fund. Chapter 


Insurance.—S. C. A. No. 1 proposes an 
amendment to the Constitution by adding 
a new section relating to the taxation of 
insurance companies. 

S. B. No. 6 amends the law imposing a 
tax on gross premiums. Chapter 20. 


Property Taxes.—S. B. No. 1 validates 
bonds of school districts and authorizes a 
property tax levy to pay for such bonds. 
Chapter 21. 

S. B. No. 2 extends the time for paying 
delinquent taxes either in a lump sum or 
in installments. Chapter 17. 

S. B. No. 5 authorizes a levy for the pur- 
pose of paying the interest and principal 
on municipal bonds. Chapter 22. 


ILLINOIS 


First Special Session 


The Illinois Legislature met in Special 
Session on May 20. The principal revenue 
measure to be considered is the continua- 
tion of the three (3%) per cent tax rate on 
gross receipts of utilities. The Legislature 
can consider only such subjects as are in- 
cluded in the Governor’s call. 


KENTUCKY 


First Special Session 
The Special Session of the Legislature 
which convened on March 2, 1938, adjourned 
April 9, 1938. The following completes 
the list of laws enacted: 


Approvals 

Beer Tax.—H. B. No. 15 authorizes the 
Department of Revenue to collect the beer 
tax by means of tax crowns and stamps. 

Farm Agricultural Warehouse Act.— 
S. B. No. 19 establishes State licensed ware- 
houses for the storage of grain. The in- 
Spection fee is 1 cent per bushel. 
_ Income Tax.—H. B. No. 46 provides that 
income taxes paid in installments will not 




















U 


be subject to interest. 
terest was added. 








NDER the above heading, report will 
be made of the introduction of, and 
action taken on state tax legislation of 
importance to business interests. 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, when the bill is 
listed under the caption “approvals.” This 
feature is made possible through the facili- 
ties of the Commerce Clearing House 
Legislative Reporting Department, which 
furnishes a twenty-four hour reporting 
service on all subjects for all states. 
Copies of the text of any bill reported may 
be obtained for a service charge of one 
dollar per bill. 


This 





Formerly 6% in- 


Motor Vehicle Registration.—H. B. No. 3 


amends Sec. 2739g-2d, Kentucky Statutes 
by permitting motor vehicles used in trans- 





1938 Sessions of State Legislatures 
Listed below are the legislative sessions meet- 


in the list. 


* Prorogued. 
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Jurisdiction Convened 
Arkansas (ist Sp.)..... Mar. 10 
California (ist Sp.).... Mar. 7 
Georgia (ist Sp.)..... Nov. 22, °37 
Illinois (1st Sp.)...... May 20 
Kansas (1st Sp.)....... Feb. 7 
eee Jan. 4 
Kentucky (ist Sp.).... Mar. 2 
Kentucky (2d Sp.) May 23 
SO er May 9 
Massachusetts ......... Jan. 5 
ee Jan. 4 
New Jersey ........... Jan. 11 
a ree Jan. 5 
Ohio (2d Sp.) ... Nov. 29, '37 
Ohio (3rd Sp.)........ May 16 
Rhode Island .......... Jan. 4 
South Carolina ... Jan, 11 
MU 5's sre ds a eeoazess Jan. 12 

Canada 
Alberta ...... +> wee. 10 
Dominion Parliament.. Jan. 27 
Manitoba (Sp.) ....... lee. 9).°37 
New Brunswick ....... Feb. 24 
Nova Scotia ........... Mar. 1 
Ontario ..... icnwecsse wie os 
Prince Edward Island.. Mar. 28 
a eo Jan. 26 
Saskatchewan ...... Jan. 20 


ing in 1938, including special sessions continu- 
ing from 1937. As additional special sessions are 
called from time to time, they will be included 


Adjourned 
Mar. 26 
Mar. 12 
Feb. 12 


Mar. 23 * 











porting school children to be taxed at $4.50 
per year. 


Optometry.—H. B. No. 20 amends the 


law with reference to the licensing of 
optometrists. Licenses may be revoked for 
sufficient cause by the State Board of Health. 


Property Taxes.—H. B. No. 10 amends 


Sec. 4020, Kentucky Statutes by providing 
that the intangible property of nonresidents, 
including foreign corporations, shall be sub- 
ject to tax, if such property has acquired 
a business situs in Kentucky. 


H. B. No. 42 amends the property tax law 


relating to the sale of lands for delinquent 
taxes. 


H. B. No. 43 provides for the classifica- 


tion, assessment and taxation of all items 
of direct or contingent indebtedness of 
customers to brokers. 


Second Special Session 
The Second Special Session of the Ken- 


tucky Legislature convened on May 23 to 
consider the appropriation of funds to im- 
prove the State’s mental and penal insti- 
tutions, 


LOUISIANA 


The Louisiana Legislature met in Regu- 


lar Session on May 9. The following bills 
have been introduced: 


Introductions 


Amusements Tax.—H. B. No. 84 reenacts 
for a 2-year period the act authorizing 
New Orleans to levy an amusements tax. 


Assessments.—H. B. No. 60 provides 
that property adjudicated to the state in 
default of a bidder shall continue to be 
assessed during the period allowed for its 
redemption. 


Chain Store Tax.—H. B. No. 87 raises 
the chain store tax to a minimum of $2,000 
for each store in a chain totaling more than 
5,000 stores. 


Collection of Tax.—H. B. No. 61 au- 
thorizes any municipal corporation to en- 
force collection of taxes on adjudicated 
property by leasing or renting same. 

Collection of Tax—New Orleans.—H. B. 
No. 69 restores to the City of New Orleans 
the authority to collect delinquent licenses 
and personal property taxes. 

Gasoline Tax.—H. B. No. 79 amends the 
two-cent gasoline tax act to correct a tech- 
nical error. 
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Homestead Exemptions.—H. B. No. 17 
proposes an amendment to the Constitu- 
tion making homestead exemptions appli- 
cable on all property taxes. To Judiciary 
Committee. 

H. B. No. 26 amends the Constitution by 
raising homestead exemptions to $3500. 

H. B. No. 55 amends Sec. 4 of Article 
X of the Constitution by exempting new 
homes from taxation. 


Liquor Tax.—H. B. No. 54 increases from 
60¢ to $1.25 per gallon the tax on intoxi- 
cating liquors and sparkling wines. 

Luxury Tax.—H. B. No. 2 and S. B. No. 
35 repeal the luxury tax. To Ways and 
Means Committee. 

Motor Vehicles.—H. B. No. 9 creates 
uniform motor vehicle and chauffeur’s li- 
censes. To Public Roads and Highways 
Committee. 

H. B. No. 74 reduces to $10 a year li- 
censes on automobiles costing less than 
$1,000. 


Occupational License Taxes.—H. B. No. 
48 amends and reenacts Secs. 9 (as last 
amended), 21 and 23 of Act 15 of the Third 
Extra Session of 1934 relative to occupa- 
tional license taxes. 

Oil Tax.—S. B. No. 28 repeals the five 
cents per quart tax on lubricating oils. 

Sales Tax.—H. B. No. 57 and 103 levy 
a one per cent sales tax to replace the 
present luxury tax. Tax applies to all 
retail sales except farm products sold by 
producer. The bill authorizes parishes and 
cities to levy an additional one per cent 
tax. 

S. B. No. 41 prohibits the Legislature 
from ever enacting a general sales tax law. 

Sewerage Taxes.—H. I}. No. 27 permits 
sewerage districts to levy whatever tax is 
required for maintenance. 

Tax Exemption Contracts.—H. B. No. 52 
proposes an amendment to the Constitu- 
tion limiting toa period of three years the 
issuance of tax exemption contracts to in- 
dustrial concerns. 


Tick Tax Repeal—H. B. No. 49 pro- 
vides for repeal of Act 17 of 1932, as 
amended and reenacted by Act 33 of 1934 
and Act 16 of 1936. 
































































































































































































































































































































MASSACHUSETTS 


The Massachusetts Legislature convened 
in Regular Session on January 5. The fol- 
lowing bills have been introduced or ap- 
proved: 









































Introductions 


Alcoholic Beverages.—S. B. No. 454 
further regulates the issuance of certain 
seasonal licenses for the sale of alcoholic 
beverages. 


Business Licenses.—S. B. No. 459 relates 
to the licensing of horse and dog races on 
which the pari-mutuel system of betting 
shall be permitted. 


Inheritance Tax.—H. B. No. 1902 pro- 
vides for the regraduation of present in- 
heritance taxes. 


Motor Vehicle Excise Tax.—H. B. No. 
1903, App. E, relates to an excise on registered 
trailers in lieu of local taxation. 


Property Taxes——H. B. No. 1793 au- 
thorizes the suspension of authority to act 
of city and town collectors of taxes, under | 
certain circumstances. | 
































































































































installation of assessment systems in cities 
and towns by the commissioner of cor- 
porations and taxation. 
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H. B. No. 1903, App. H, provides for the 


Approvals 
Poll Tax.—H. B. No. 1765 relates to ex- 


emptions from payment of poll tax. Chap- 
ter 186 


Property Taxes.—H. B. No. 1753 relates 


to appropriations and assessment of taxes 
in certain cities failing to comply with the 
annual budget requirements. 


Chapter 175. 


MISSISSIPPI 
The regular session of the Legislature 


adjourned April 13, 1938. The following 
completes the list of laws enacted: 


Approvals 
Commercial Fishing.—S. B. No. 448 im- 


poses license fees upon persons using snag 
lines for taking non-game fresh water fish. 


Motor Vehicle Registration.—S. B. No. 


161 provides for the imposition of a license 
fee upon operators of motor vehicles. 


S. B. No. 356 enacts the “Motor Carriers’ 


Act of 1938,” and imposes schedules of fees 
upon the operation of motor vehicles in 
Kentucky. 


S. B. No. 364, provides that motor car- 


riers shall obtain a certificate of convenience 
and necessity from the Public Service Com- 
mission. 


Privilege Tax Law Amendments.—H. B. 
No. 1045 substantially amends the Privi- 


lege Tax Law, which imposes license fees 
on occupations and businesses, 
in many instances have been decreased. 


The rates 


H. B. No. 1084 provides that it is unlaw- 
ful for candy manufacturers to leave any 


candies, etc. on consignment with any per- 
son, firm or corporation, who does not have 


a privilege tax license to sell such goods. 
S. B. No. 338 imposes a tax varying from 


$10.00 to $25.00 upon the business of selling 


photographs by means of coupons, cer- 
tificates and other devices. 


Property Taxes.—S. B. No. 529 provides 
for the levy of an ad valorem tax of not 
exceeding two mills on the dollar in flood 
control districts. 


H. B. No. 184 amends Sec. 3108, Mississippi 
Code, by exempting poultry in the hands 
of the producer, additional farm tools and 
certain fishing equipment. 

H. B. No. 820 directs and levies a tax for 
the payment of bonds issued by Wayne 
County. 

H. B. No. 1092 exempts all standing or 
growing timber less than 12 inches in 
diameter one foot from the ground. 


Sales Tax.—H. B. No. 668 amends the 
Sales Tax Law so as to clarify and provide 
more specific requirements for the ad- 
ministration of the Act. 


H. B. No. 1056 amends Sec. 2-b, Ch. 119, 
Laws 1934, by changing the rate of tax on 
manufactured drain tile and sewer pipe. 


The rate is now % of 1% instead of 1% 
of the gross sales. 


State Tax Commission.—H. B. No. 735 


enlarges the duties of the two associate 
members of the Tax Commission, who are 
now known as the Ad Valorem Commis- 


sioner and the Excise Commissioner. 


on January 11. 
taxation have been filed since our last is- 
sue. The following bills have been ap- 
proved: 









June, 1938 








NEW JERSEY 


The Legislature met in Regular Session 
No introductions affecting 


Approvals 
Motor Vehicle Registration.—A. B. No. 


75 provides that automobile registration 
shall expire on March 31 instead of Decem- 
ber 31. 


Chapter 66. 
Taxation in General.—S. B. No. 339 


creates a commission of sixteen members 
to study the tax laws. 


Chapter 95. 
A. B. No. 527 makes it a misdemeanor 


for a person to maintain false accounts or 
records affecting taxation. 


Chapter 114. 


NEW YORK 
The following laws complete the list of 


measures enacted by the 1938 Regular Ses- 
sion of the Legislature. 


Approvals 
Alcohol Distributors’ Permits.—S. B. No. 


1852 provides for the issuance of distribu- 
tors’ permits, Classes a, b, c, and d for the 
sale and distribution of alcohol, imposing fees 
of $1,000 for a Class “a” permit, $500 for a 
Class “b” permit, $100 fora Class “ce” per- 
mit and $250 for a class “d” permit. 
bill becomes Chapter 664. 


This 


Boxing Exhibitions.— A. B. No. 2211 


amends the law regulating boxing, sparring 
and wrestling matches by providing that 
all licenses issued thereunder are to expire 
September 30 in each year, and decreases thx 


fee for managers from $25 to $15. This bill 


becomes Chapter 574. 


Boxing Matches.—A. B. No. 895 amends 
the law regulating boxing and sparring 
matches in relation to such matches held 
by schools and universities. This bill be- 


comes Chapter 403. 


Business Taxes—Study.—A. B. No. 1231 


provides for a temporary state commission 


to study business taxes and report to the 
Governor and Legislature on or before 
February 1, 1939. This bill becomes Chap- 
ter 505. 


Changes of Capital—A. B. No. 1976 


amends the Stock Corporation Law and the 


Tax Law relating to capital, changes in 
capital and authentication of certificates. 
This bill becomes Chapter 685. 


Corporate Names.—A. B. No. 1372 pro 
vides that no corporate name shall use the 
name of a state park or parkway without 
consent. This bill becomes Chapter 578. 


Corporations—Computation of Tax. — 
S. B. No. 1660 amends the tax law relating 
to the allocation of stock in other corpora 
tions in computing the tax, defining th« 
term “corporation” to include “joint stock 
company or association” and enacting a 
new Section 185 to impose the tax on agri- 
cultural corporations. This bill becomes 
Chapter 541. 


Liens of Assessments.—A. B. No. 550 
provides that where payment of assessments 


may be made in installments in villages the 
claims shall become liens in equal install- 
ments and be payable on March 1 in the 
year following assessment. 
comes Chapter 419. 


Maple Products.—A. B. No. 1946 enacts 
| Article 12-B of the Agricultural and Mar- 





This bill be- 


n— ere —-a 


June, 1938 


ket Law providing for the grading of maple 
products, requiring registering of dealers 
and payment of reasonable inspection fees. 
Rules and regulations are provided for. 
This bill becomes Chapter 572. 


Mortgages Executed by Mutual Savings 
Bank Fund.—S. B. No. 43 provides for the 
exemption from the mortgage tax of mort- 
gages executed by the mutual savings bank 
fund or its trustee. This bill becomes 
Chapter 721. 


New York City Enabling Act Extended. 
—A. B. No. 1454 extends the authority of 
the City of New York to impose city taxes 
until July 1, 1939. This bill becomes Chap- 
ter 444. 


Private Detectives—-Licensing and Regu- 
lation.—A. B. No. 554 provides for the li- 
censing and regulation of the business of 
private detectives. Requires annual licenses 
and imposes an annual fee of $200 on in- 
dividuals and $300 for corporations or 


partnerships. This bill becomes Chapter 
349. 


Private Trade Schools.—A. B. No. 2317 
amends the Education Law relative to pri- 
vate trade schools requiring a payment of 
$25 inspection fee for each application for 
a license made to the Department of Educa- 
tion and a $10 annual renewal fee. This 
bill becomes Chapter 432. 


Utilities Additional Tax.—A. B. No. 1975 
excepts from the additional tax on gross 
income motor carriers or brokers subject 
to supervision of the Public Service Com- 
mission under Article 3-b.of the public 
service law. This bill becomes Chapter 710. 


OHIO 


Third Special Session 
The Third Special Session of the Ninety- 
Second General Assembly of the Ohio 
legislature convened on May 16. The 
following bills have been introduced: 


Introductions 


Admissions Tax.—S. B. No. 462 extends 
admission taxes through 1940 for relief 
purposes. 


Delinquent Taxes.—S. B. No. 463 author- 
izes subdivisions to issue bonds prior to 
December 31, 1940, on majority vote of elec- 
torate, in anticipation of collection of de- 
linquent taxes. 


Exemptions.—H. B. No. 851 exempts im- 
provements on real estate from taxation 
for 1938-40. To Taxation Committee. 

_ Income Tax.—H. B. No. 841 levies an 
neome tax. To Taxation Committee. 


Intangibles Tax.—H. B. No. 846 author- 


izes municipalities and townships to levy 


taxes on intangibles not to exceed double 
amount that now may be levied, for 
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poor relief purposes. To Taxation Com- 


mittee. 


Malt Taxes.—S. B. No. 462 extends bev- 
erage, malt and wort taxes through 1940 
for relief purposes. 


Municipalities—Excise Taxes.—H. B. No. 
838 authorizes municipalities to levy excise 
taxes on subjects on which the legislature 
has or could levy excise taxes. To Taxa- 
tion Committee. 


Relief Levies—H. B. No. 849 provides 
for voting of relief levies by simple ma- 
jority, and permits use of 6% of gross re- 
ceipts of municipally owned utilities for 
relief. To Taxation Committee. 


Utilities Taxes.—S. B. No. 462 extends 
utilities excise tax through 1940 for relief 
purposes. 


Wine Tax.—S. B. No. 464 levies a tax 
of 30¢ per gallon on imported wine with 
revenues earmarked for relief. 


RHODE ISLAND 


The Rhode Island Legislature convened 
January 4, 1938 and adjourned sine die April 
21, 1938. 


Approvals 


Alcoholic Beverage Tax.—H. B. No. 857 
amends the liquor control law. 


Business Licenses.—H. B. No. 761 regu- 
lates the practice of professional engineer- 
ing and land surveying. 

H. B. No. 800 amends Section 15, Chapter 
220, General Laws, relating to exemptions 
from itinerant vendors’ license fees. 


Gasoline Tax.—H. B. No. 836 continues 
the tax on gasoline at the rate of 3¢ per 
gallon. 


Motor Vehicle Registration.—H. B. No. 
868 exempts ambulances owned by the 
Westerly Sanitary Corps from motor ve- 
hicle registration fees. 


Property Taxes.—H. B. No. 775 increases 
tax exempt acreage for certain institutions. 


SOUTH CAROLINA 


The South Carolina Legislature adjourned 
on May 7. The following bills have been 
approved: 


Approvals 


Constitutional Amendment.—H. B. No. 
2217 which proposes a Constitutional amend- 
ment to remove necessity that a three-mill 
property tax or other state-wide property 
tax be levied for school purposes, was ap- 
proved March 23, 1938. It now hecomes 
Act No. 1038; effective July 13, 1938. 


from the property tax for five years manu- 
| facturing plants locating in 


County, where the cost or capital stock of 
the enterprise is not less than $50,000. Act 
No. 1114. 









erty tax certain properties now devoted to 
charitable or eleemosynary purposes from 
the payment of all taxes in Richland County 
except State taxes. 


property tax exemption of all rural electri- 
fication lines or additions or 
thereof in Lancaster County. Act No. 1042. 


municipal taxes new manufacturing indus- 
tries 
more in York County. 





No. 2053 requires retail dealers engaging 
in the business of selling beer, ale, porter, 
wine or any other non-alcoholic beverage 
to pay $2 for an annual permit; wholesale- 
ers must pay $200 for annual permit. Act 
No. 1142. 


the 214-mills state property tax levy, ef- 
fective for 1938 and thereafter. 
1160. 


taxes for ordinary purposes of Barnwell 
County for the fiscal year ending June 30, 
1939. 


tax in Florence County for 1938. Act No. 
1072. 


taxes for ordinary county and road pur- 
poses in York County for the fiscal year 
ending June 30, 1939. Act No. 1068. 





Exemptions.—H. B. No. 1810 exempts 


Lexington 


H. B. No. 2269 exempts from the prop- 


Act No. 1039. 
H. B. No. 2329 provides for a ten-year 


extensions 
H. B. No. 2472 exempts from county and 


making investments of $10,000 or 
Act No. 1169. 


Non-Alcoholic Beverage Permits.—H. B. 


Property Taxes.—H. B. No. 1322 repeals 
Act No. 
H. B. No. 1471 provides for the levy of 


Act No. 1102. 
H. B. No. 1546 provides for a 12-mill 


H. B. No. 1703 provides for the levy of 


H. B. No. 1773 provides for the levy of 
taxes for ordinary county and road pur- 
poses in Hampton County for the fiscal 
year ending June 30, 1939. Act No. 1051 

H. B. No. 1856 provides for the levy of 
taxes for Charlestown County for school, 
county and other purposes for the fiscal 
year ending June 30, 1939. Act No. 1052. 

H. B. No. 1966 provides for the levy of 
school and county taxes in Laurens County 
for 1938. Act No. 1069. 

H. B. No. 1972 provides for an annual 
levy in certain school districts in Lee 
County. Act No. 1027. 

H. B. No. 1975 provides for the payment 
of taxes in Lee County. Act No. 1044. 


Tent Shows.—S. B. No. 1398 provides for 
a $25 daily license fee for tent shows, ex- 
hibitions or performances in Jasper and 


Horrie Counties. Act No. 906. 


Tobacco Products, Playing Cards, Cart- 
ridges and Shells.—H. B. No. 2050 provides 
for the levy of a tax on the importation, 
receipt or acquisition of tobacco products, 
plaving cards, cartridges and shells from 
without the State for use or consumption 
therein. The rate of tax shall be governed 
by Sec. 2527, Code of Laws of 1932 and 
amendatory acts. Payment shall be evi- 
denced by stamps. Act No, 1151, 
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ALABAMA 
July 1—— 
Franchise tax.—If a domestic corporation is organ- 
ized after the first day of July of any year, or if 
a foreign corporation qualifies to do business in 
the State of Alabama after the first day of July 
of any year, the amount of the franchise tax 
levied for the remainder of the calendar year in 
which said corporation is organized or qualified 
is one-half of the year’s tax. 
Second Monday 
Property taxes._-For the purpose of hearing objec- 
tions filed in writing to any assessments or 
valuations fixed, the Board of Review shall sit 
at the courthouse in their respective counties 
on the first Monday in June each year and shall 
continue as long as may be necessary provided 
such sitting shall not extend beyond the second 
Monday in July. 
July 20 
Coal and iron ore mining.— 
due. 
Gasoline tax.—Monthly report and tax due. 
Lubricating oils tax.—Monthly report and tax due. 
Sales tax.—Monthly return due and tax payable 
on or before this date. 


Monthly report and tax 


se ARIZONA 
Bittiard table and bowling alley license fees due. 
Insurance business license taxes due. 
Pawnbrokers’ license fees due. 
Theatre license fees due. 
July 5 
Alcoholic beverage licensees’ 
First Monday 
Second meeting of county board of equalization. 
July 10 
Employment agency reports and balance of fees 





report due. 











due. 
July 15 
Gasoline distributors’ and consignees’ reports and 
taxes due. 


Gross income tax report and payment due. 
Motor vehicle carriers’ report and tax due. 
July 20—— 
Gross income tax delinquent. 
Motor vehicle carrier report and tax delinquent. 
July 25—— 
Motor fuel carriers’ 


4 reports and tax, 
curred, is due. 


if any in- 


ARKANSAS 





July 1 
After the Commission has completed the assess- 
ment of public utility property within its juris- 
diction, on or before the first day of July, or as 
soon thereafter as practicable, notice is given 


in writing by first class mail to the pao 
owner, showing the total amount of suc 
assessment. 


Alcoholic beverage license taxes become due and 
payable on this date. 

All foreign and domestic corporations qualifying 
under the laws of Arkansas or organizing prior 
to July Ist of each year are liable for the fran- 
chise tax. 

Corporations (domestic) to do no business, organ- 
izing subsequent to March 1, and not later than 
July 1, required to file franchise tax report 
within 10 days after its organization. 

Corporations organized subsequent to this date are 
not required to file a franchise tax report in that 
calendar year. 





July 10 


Third Monday 








Corporations qualifying between January 1 and 
July 1 of the reporting year must report con- 
ditions for franchise tax as of the date qualified 
or organized. 

It is the duty of the Secretary of State on or 
about the first day of July each year, to address 
to the president, secretary or treasurer of the 
corporation a letter of inquiry (anti-trust affi- 
davit), and on failure to make oath in answer 
to said inquiry within 30 days from the mailing 
thereof, the Secretary of State certifies that fact 
to Attorney General. 

Last day to file public utility operating report. 

Public utilities required to pay to State Treasure 
remainder of gross — s fees. 

Tobacco taxes permit fees < 

Upon the filing of annual Seauate corporation 
franchise tax report with the Corporation Com- 
mission, such Commission, after finding such 
report to be correct, is required on or before 
this date to report to the Auditor of State 
whose duty it is to charge and certify to the 
Treasurer of the State for collection the re- 
quired tax. 


First Monday—— 


If property taxes of car and freight line com- 
panies are not paid by the first Monday in July 
the State Treasurer in lieu of the 10 per cent 
penalty is required to add to such taxes a pen- 
alty of 25 per cent and certify same to the 
Attorney General. 





Upon filing the foreign corporation franchise tax 
report, the Arkansas Corporation Commission 
determines the proportion of the subscribed 
capital stock of the corporation represented by 
its property and business in Arkansas on or 
before July ist and reports same to Auditor of 
State who charges and certifies to Treasurer of 
State on or before July 10 for collection. 


July 15—— 


Monthly sales tax report and remittance due. 

The Arkansas Corporation Commission, on or 
before July 15 of each year, is required to 
notify by mail each corporation of the amount 
of franchise tax due by it. 

Upon the filing of the franchise tax report by 
domestic and foreign corporations without capi- 
tal stock the Arkansas Corporation Commission 
is required on or before July 10 to report to 
the Auditor of State who on or before July 15 
charges and cértifies to the Treasurer of the 
State for collection the required franchise tax. 





The second installment of 1% of the total amount 
of property taxes is due and payable from the 
pom Monday of April to the third Monday of 
uly. 


July 31 
Every person in making his property assessment 
shall list all farm crops owned by him on the 
preceding July 31, and according to its value 

of that date, instead of January 1. 

Failure of certain utility corporations to make the 
a property tax returns by the thirty-first 
day of July next ensuing after the delivery of 
notice, shall be a misdemeanor, etc. 





CALIFORNIA 





July 1 
Agricultural minerals and commercial fertilizer 
annual report due. 
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Alcoholic beverage licenses renewable. 

Cattle transporters’ quarterly license fees due. 

Foreign cold storage meat dealers’ quarterly re- 
ports due. 

Fresh fish dealers’ license fees due. 

Fur-bearing mammals’ report and license fee due. 

Gasoline retailer’s annual license must be renewed. 

Horse, mule or burro transporter’s quarterly 
license fee due. 

Hunting clubs’ license fees due. 

Itinerant drug vendor's license fee 
half. 

Motor vehicle registration fee reduced to 6/12 of 
annual rate. 


First Monday—— 

Board of Review for petroleum and natural gas 
severance taxes adjourns. 

County Board of Equalization for property taxes 
convenes. 

Last day to file taxpayer’s statement to avoid 
arbitrary property tax assessment. 

Petroleum and natural gas severance taxes due. 


July 10 
Cattle transporters’ monthly report due. 
Horse, mule or burro transporter’s monthly report 
due. 
Kelp monthly report and privilege tax due. 
Petroleum and natural gas companies’ montlily 
reports due. 


July 15 
Fish packers’ monthly report due. 
Gasoline distributors’ returns due. 

Last day for railroad, steamship and express cor 

porations to file certificate and pay fee of $250 

to superintendent of banks for business of re- 


reduced wne- 








ceiving and transmitting money to foreign 
countries. E ; 
Railroads, express companies, freight forwarders, 


operators of vessels, motor transportation bro 
kers and motor carriers file quarterly report 
gross operating revenue and pay fees to the 
Railroad Commission between July 1 and 15. 

Sales and use tax quarter-annual return and 
quarter-annual installment due. 

Surplus line insurance brokers’ tax due. 

Use fuel tax report and tax due. 


Third Monday 

County Boards of Equalization for property taxes 
adjourn. 

State Board of Equalization for property taxes 
convenes. 


July 20 
Alcoholic beverages (manufacturers and importers) 
monthly report and tax due. 
Motor carriers’ monthly report and tax due. 














July 25 

Cold storage quarterly report due. 
July 30 : 

Penalty attaches for unpaid use taxes. 
July 31 





Slaughter house monthly report due. 


COLORADO 
July 


Employment agencies must file a report with t 
deputy state labor commissioner monthly. 


July 1 
Fiscal year commences. 
Half-year chain store tax licenses may be issued 
after this date. 
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June, 1938 


If land is conveyed between this date and Janu- 
ary 1 the grantor shall pay the taxes for the 
year the conveyance is made. 

Licenses of abstracters of titles expire on this date 
each year. 

Private hospitals must file a quarterly report on 
this day. 















July 2 : 
Pharmacy license fee due on or before this date. 


July 10 

Motor vehicle carriers must file a report and pay 

the tax for the preceding month, on or before 
this date. 


July 15 

Coal mine owners.—Report due on this date, and 
oe tax must be paid not later than this 
ate. 

Last day to remit service tax due for preceding 
month. 

Retail sales tax return and tax due. 

Use tax return and tax due. 


July 20 


Motor vehicle carriers notified of tax due, on or 
before this date. 
















































July 25 
Coal mine owners’ royalty tax due on or before 
this date. 
Gasoline distributors’ statement to state oil in- 





spector due on or before this date. 

Gasoline tax due on or before this date. 

Report of motor fuel deliveries made during the 
preceding month required of all common carriers 
on or before this date. 



























Last Day. 
Second half of taxes levied against taxable prop- 
erty due. 
CONNECTICUT 
July 1 


Assessment date and lien date in city of Hartford 
and towns of Milford and Wallingford. 
Bake shop license fees due. 
Bottled beverage license fees due. 
a fertilizer.—Report for additional fees 
ue. 
Film storage license fees due. 
Gasoline tax due from distributors. 
Milk dealer’s license fee due. 
Nurserymen’s registrations due. 
Oleomargarine license fees due. 
wr tax returns due in Greenwich and Water- 
ury. 
Returns for property taxes due in New Haven. 
Shell-fish ground or franchise owners’ reports due. 
Small loans license fees due. 
July 10 
Theatre reports and taxes due. 
July 15 
Cable, car, express, telegraph and telephone cor- 
poration, electric, gas, power and water cor- 
poration taxes due. 
Gasoline distributors’ reports due. 
July 20—— : 
a gd alcoholic beverage tax return and tax 
ue. 
Oyster vessel license fees due. 
July 25 
Interest attaches from July 15 on cable, car, ex- 
press, telegraph and telephone corporation, and 


electric, gas, power and water corporation taxes 
not paid by July 25. 
































































July 31 ; 
Cigarette distributor’s monthly (inventory) report 
due. 
DELAWARE 
July 1 im 
Franchise taxes remaining unpaid begin to bear 
interest. 







Gasoline filling station license due. 
ross receipts tax on express companies due. 
Monthly alcoholic beverage report due. 
Real estate dealers’ licenses are due. 
State tax liens remain liens for 2 years from this 
date of the year in which the tax was imposed. 
Tax on telegraph companies due. 
Tax on telephone companies due. 
Third quarterly installment of railroad tax due. 
Wilmington city and school taxes due and payable. 
July 15 
Gasoline filling station report due. 
Last day to file alcoholic beverage report. 
July 25 
Quarterly warehouse reports due. 
July 31 
a ngon taxes remaining unpaid may be collected 
y suit. 
Gasoline tax report and tax due. 
Wilmington city and school taxes paid during 
July are subject to a discount of 5%. 






























STATE TAX CALENDAR 





DISTRICT OF COLUMBIA 





July 1 

License taxes for certain classes of passenger 
vehicles for hire due. 

New buildings erected prior to January 1 listed. 

Omitted real property listed by the assessors and 
valued on this date. 

Personal property tax 
month. 

Tangible and intangible property assessed as of 
this date. 


Tuly 10— 
Alcoholic beverage statements due. 
July 31 
Last day to file return of personal property. 
Monthly gasoline tax report and tax due. 


return due during this 








FLORIDA 





July 1 
Corporation report and franchise tax due. 
Milk dealers’ license due. : ; 
Reduction of motor vehicle registration fees. 
Second hand auto dealers’ license rates reduced. 
First Monday—— ao 
Board of County Commissioners convenes for re- 
vision of assessments and hearing of complaints. 
Chain store license fee due. 
Commercial fertilizer statement due. 
July 10— 
asoline inspection fees and reports due. 
July 15 
Chain store 
taxes due. 
Gasoline sales and storage reports and taxes due 
July 31 : : 
Auto transportation company mileage tax reports 
due. 
Fresh water fish dealers’ reports due. 





monthly reports and gross receipts 





GEORGIA 

July 1 
Architects’ renewal fee due. 

Bagatelle, billiard, etc., license fees, second semi 
annual payment due. 

Insurance agents’ statement due. 

Insurance company’s annual report 
or within 60 days thereafter. 

Native gold purchasers’ copy of register due. 

July 3 
Malt extracts and malt products’ returns due. 
Soft drink syrups’ returns and taxes due. 

July 5 
Reports of dealers and distributors of oysters and 

shrimp due. 

July 15 
Carbonic acid gas reports and taxes delinquent. 
Taxes due from dairy manufacturing plants, dairy 

products, cream testers, etc. 





due May 1 

















July 20- 
Gasoline reports and taxes due. 
July 31 : 
Annual nursery stock dealers’ and agents’ licenses 
expire. 


Last day for payment of renewal fee by architects. 


IDAHO 
July 1 

Annual franchise (license) tax or fee due and 
payable the first day of July of each year to the 
Secretary of State. 

At the time of filing a certified copy of articles of 
incorporation, when filed on or between July 1 
and September 30, there is due, in addition to 
all other fees required, the full amount of the 
annual license tax. 

Personal property coming into Idaho between 
April 1 and July 1 is assessed at three-fourths 
of its full cash value. 

July 1-15 

Auto transportation companies file semen d state- 
ment with and pay tax to the Department of 
Law Enforcement between these dates. 

July 1-31 

Every corporation shall, during the month of July 
of each year and on or before September 1 
next thereafter, furnish an annual license tax 
statement to the Secretary of State and county 
recorder of each county in Idaho wherein the 
articles of such corporation are filed. 


First Monday 

County treasurer must, on or before this date in 
year succeeding that in which taxes were levied, 
enter all delinquent taxes (second half) and 
penalties in real property assessment roll, which 
entries are dated as of the first Monday of Janu- 
ary in year such taxes fall delinquent, and have 
force and effect of a sale to the tax collector 
(county treasurer) as grantee in trust for the 
county, 



















Second Monday 


July 15 


July 1 


July 5 


July 15 


July 20 













wn 
wn 
wn 





july 10—— 


Beer excise tax and report due. _ 
Monthly report of dealers in dairy products sub- 
stitutes due. 





County assessor must assess all personal property 
between the second Monday in January and the 
second Monday in July. 

Every railroad, electric current transmission line, 
telegraph and telephone company must file an- 
nual property tax return with State Auditor on 
or before this date. 

Every railroad, electric current transmission line, 
telegraph or telephone company must, on or 
before this date annually, furnish to the State 
Auditor certified copies of the annual reports of 
the board of directors to the stockholders, the 
annual reports to the Interstate Commerce 
Commission and to the railway commission of 
any state. 

The Board of County Commissioners of each 
county in Idaho meets as a Board of Equaliza- 
tion on this date each year for the purpose of 
equalizing the assessment of property on the 
personal property roll and to determine com- 
plaints in regard to the assessment of such prop- 
perty, and allow or disallow exemptions claimed. 





Electric light and power companies’ report and 
kilowatt tax due. 

Gasoline dealers’ report and tax due. 

Report and license tax of electric generating com- 
panies due. 


Third Monday—— 


The Board of County Commissioners of each 
county in Idaho must complete its business and 
adjourn as a Board of Equalization on or before 
this date. 


ILLINOIS 


Annual franchise tax of all corporations due. 
Architects must renew their licenses by this date. 
Barbers must renew their licenses by this date. 
Chiropodists must renew certificates by this date. 
Licenses of persons engaged in the business of 
furnishing bail bonds must be renewed by this 





ate. 

Lien of franchise tax attaches. 

Poultry dealer’s annual license fee due. 

Registered structural engineers must renew cer- 
tificate by this date. 

Storage warehouse for personal property annual 
license fee due. 





Monthly report of food held in storage due from 
cold storage warehouses. 





Alcoholic beverage tax return of manufacturers and 
importing distributors due between the first and 
the fifteenth of each month. 

Retailers’ occupation (sales) tax reports and taxes 
due. 

Utilities gross receipts tax and report due. 





Last day for distributor of motor vehicle fuel to 
make monthly return and to pay tax. 
Last day for non-distributors to file monthly motor 
fuel report and to pay tax. 
Petroleum products inspection fees due. 
July 30 
Last day for carriers to file monthly report of 
motor fuel delivered during previous month. 
July 31 
Last day to pay annual franchise taxes before 
same are delinquent. 








INDIANA 
July 1—— 
Application for inspection of nursery stock due. 
Employment agency reports due. 
Milk dealers’ license fee due. 
Motor carriers regulatory fees due. 
Navigation company reports and taxes due. 
Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 


First Monday 
Briefs in support of rehearings of public utility 
assessments due. 
First Tuesday—— 
Second meeting of State Board of Tax Commis- 
sioners. 


Monday Succeeding Second Session of 
Board 
State Board of Equalization convenes for third 

session the Monday next succeeding the second 
session, which convenes the Tuesday after the 
first Monday of July, and is limited to 12 days. 

July 15 

ank and trust company reports due. 
Common carriers’ gasoline reports due. 
Imitation condensed milk tax due. : 
er gtd return and payment of gross income tax 
ue. 





State 

















Semi-monthly 


July 20 


























July 31 
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payment of excise taxes on malt 
products and alcoholic beverages due. 





fank and trust company taxes and building and 
loan association reports and taxes due. 


July 25 “eons 
Gasoline dealers’ reports and taxes due. 
Petroleum oils inspection fees due. 
July 30 ; : 
Annual report of domestic corporations due. 





Annual report of foreign corporations due. 





Navigation company reports and taxes delinquent. 


IOWA 


July 1—— 


Annual corporation report.—Any corporation or 


ganized under the laws of Iowa or under the | 
laws of any other state, territory, or any foreign | 
country, which has complied with the laws of | 


Iowa relating to the organization of corpora- 
tions and secured a certificate of incorporation 
or permit to do business in this State, required, 
between the first day of July and the first day 
of August of each year, to make an annual 
report and pay an annual fee of $1 to the Secre- 
tary of State. 

Annual corporation report.—It shall be the duty 
of the Secretary of State, between the first day 
of May and the first day of July of each year 
to notify all corporations (doing business in 
lowa) of the requirements (of the annual report 


and permit to do business) inclosing therein a | 


blank form and application. 


Annual report of stock transfers due. 


Chain store license tax due (payable in advance) 
Tobacco license or mulct taxes are paid to the 


treasurer of the city or town or county wherein | 


the business for which such tax is paid is lo- 
cated. Such taxes are due on or before the 
first day of July each year, for the year then 
beginning. 


July 4—— 
Milk dealers. 


License expires on this date after 
the date of issue. 


July 6—— 
Cold storage 


plants make quarterly return to De- 
partment of Agriculture on or before this date. 


July 10 


Class A licensee must make returns and pay beer 
taxes. 

Motor carrier reports due. 

Reports by vendor of cigarettes, cigarette papers, 
etc., due. 


Second Monday 


Electric transmission lines, express, freight line 
and equipment, railroad, telegraph and telephone 
companies.—Property of such companies is as 
sessed as of this date by State Board of Assess- 
ment and Review. 


July 15—— 


Motor carrier tax due. 


July 20—— 


In all cases where the tobacco license or mulct tax 
has not been paid (on or before July 1) the 
assessor of the city or town or township, as the 
case may be, is required, on or after the 
twentieth day of July of each year, to return 
to the county auditor and the Treasurer of 
State a list of persons who have engaged in 
selling cigarettes or cigarette papers. The 


against the real estate whereon such business 
is carried on. 

vast day to file first quarterly return and to pay 
first quarterly retail sales tax to State Board of 
Assessment and Review. 

Motor vehicle fuel distributors must file report 
and pay tax. 

Tse tax returns and payments due. 


July 31 


After the expiration of 30 days from the date when 
the tobacco license or mulct tax becomes due 
and payable, if not paid it is delinquent and col- 
lectible by the county treasurer in the same 
manner in which other delinquent taxes are 
collectible. 


KANSAS 


July 1 


Corporations chartered admitted on or after this 
date not required to file franchise tax returns 
for such year. 


Motor vehicle registration fees reduced to 50% of 


the annual fee 


July 5—- 


Report due from wholesalers and distributors of 
alcoholic beverages. 


July 10—— 


Alcoholic beverage 
distributors 

Oil inspection reports due. 

Purchasers return gasoline exemption statement 
this date. 

Report due from alcoholic beverage dealers. 


taxes due from wholesalers and 











THE TAX MAGAZINE 






| Second Wednesday—— 


State Tax Commission meets as board of equaliza- 
tion. 


| July 15——— 


Butter manufacturers’ tax due. 

Ice cream manufacturers’ tax due. 
Milk condenseries’ tax due. 

Motor carrier reports and fees due. 
Use tax report and payment due. 








| July 20 

Sales tax report and tax due. 
(July 25 

Gasoline reports and taxes due. 
July 31—— 


Chauffeurs’ and operators’ licenses expire. 


KENTUCKY 


All license taxes levied by cities of the fourth 
class are due. 

All property taxes in cities of fourth class due. 

Assessment date for property in cities of the sixth 
class. 

Assessors of the cities of the sixth class make out 
a list of taxable property between July 1 and 
November 1. 

Rank deposits are taxable as of this date. 

Banks, trust companies and real estate title insur- 
ance companies file with the Tax Commission a 
report of transfer of intangibles on this date. 

Chain store tax and report due. 

On or before this date the assessors of cities of 
the second class give public notice that property 
tax returns are required. 

Penalty of 10 per cent added where taxes in first 
class cities remain unpaid. 

Property in cities of the second class is assessed 
as of this date. 

Property is assessed for State and county taxes 
between July 1 and October 31. 

The value fixed and the amount of property as- 
sessed for State and county ad valorem taxes 
— be the value and amount fixed as of this 
date. 


July 5 
Employment agency reports due. 


| July 1—— 





| July 10— 


Breweries and manufacturers of beer and wine file 
monthly report and pay barrel tax on this date. 

Gasoline refiner’s and importer’s report due. 

Monthly alcoholic beverage report of hotels, res- 
taurants and clubs due. 

Monthly amusement or entertainment report and 
returns due. 

Monthly excise tax report of blenders and rectifiers 
of distilled spirits and excise tax due. 

July 15—— 

Gross receipts report and tax on utilities due on 
or before this date. 

Motor carrier mileage tax due. 

Motor carrier optrators’ reports due. 

Motor vehicle fuel tax report due. 

Where income tax is paid in three installments, 
the second installment is due on this date. 

July 20 
Crude petroleum transporters’ monthly report due. 
Oil production tax due. 

July 21—— 

Report of banks showing total amount of deposits 


ve of July 1, taxable in the name of the depositor 
due. 





| July 31—— 


county auditor thereupon enters the mulct tax | 


Gasoline reports (except refinery reports) and 
taxes due. 
Motor vehicle operator’s license expires on this 


date. 

On or before this date a report of gross receipts 
from each county for year ending June 30 is 
due by utilities operating in more than one 
county. 

LOUISIANA 
July 1—— 


Businesses started after this date pay one-half of 
annual license fee. 
Cotton futures report due. 





ly 5 
Wholesale fish dealer’s report due. 


| July 10—— 


Monthly report of oyster vessels due. 

Parish gasoline tax reports and tax due. 

i aaa tax of auctioneers in New Orleans 
aque, 

Reports and tax on imported kerosene due. 

Reports of imported alcoholic beverages due. 

Reports of imported gasoline due. 

July 15—— 

Reports of gasoline and alcoholic beverages trans- 
ported by carriers due. 

Wholesalers of dairy and beef products and 
slaughterhouses reports and taxes due. 

July 20 
Alcoholic beverage tax reports and taxes due. 
Gasoline tax report and tax due. 

Kerosene tax report and taxes due. 
Luxury (sales) tax return and tax due. 





July 1 


July 


July 10 


July 


July 5 


July 10 


July 15 
July 31 


July 1 





| July 5 





June, 1938 






ly 30 

Last day to pay second installment of real pro)- 
erty tax in New Orleans. 

Oyster severance tax due. 

Public utility license tax report due. 

ar uae tax reports by purchasers and dealers 
ue. 


Severance tax reports of gross production and 
taxes due. 





MAINE 





Gasoline tax due. 
Se loan agency monthly reports due. 





Lobster fiskh2rmen’s returns delinquent after this 
ate. 





zuopectinn fees for packing of food due. 

Sardine packing inspection fees due. 

Wholesalers’ and manufacturers’ malt beverage re- 
— due. 





ma 
asoline tax sales report due. 


MARYLAND 





Boson for hearing on assessment of property or 
any unit of tax value is granted unless filed 
before date of finality for taxable year in ques- 
tion or in Baltimore City before this date pr« 
ceding taxable year in question. 

Intangible personal property assessed by Appeal 
Tax Court of Baltimore City as of this date next 
preceding any tax year. 

Taxes in Baltimore City, on real estate or chattels 
real, on personal property, shares of stock and 
other property, subject to valuation by State 
Tax Commission are in arrears on this date 
next ensuing date of levy. 





Last day to file cold storage warehouse monthly 
report. 

Last day to file monthly account of leaf tobacco 
sales on or through Baltimore market. 





Last day to file monthly statement or declaration 
of insurance brokers, agents, or solicitors. __ 
Last day to make return and pay distilled spirits 

tax. 
Last day to pay admissions tax. 





Milk control fees due. 





Last day to file beer tax report and pay tax on 
beer sold during preceding month. 
Last day to file dealer’s report and pay tax on 


gasoline sold or used during next preceding cal- 
endar month 


Last day to pay cosmetics tax. 


MASSACHUSETTS 


or hones fertilizer additional fees and statements 
ue. 


Insurance agents’ license fees due. 
Mortgagees’ notice to collector due. 











Property taxes (first installment) due. 

Public halls’ license fees due. 

Tax on insurance companies due 30 days afte: 
notice by Commissioner but not later than 
July 1. 

July 10 
Alcoholic beverage excise tax return and tax due. 
July 15 
Cold storage warehouse reports due. 
Motor fuel distributors’ returns and tax due. 
MICHIGAN 
July 1 





Annual franchise tax report due any time during 
July and August. 

Canning and preserving license fee due. 

Clam and mussel license may be procured. 

Dairy products’ application for license, and licen= 
fee due. 

July roll for city and/or school taxes collected 
separately. 

Last day for milk dealers to obtain license. 

Last day to pay live stock remedies license fee. 

Lien date for specific taxes upon public utilities. 

Sales tax license must be renewed by this date 
unless taxpayer reports on own fiscal year. 

Severance tax and reports due. 

Specific taxes on public utilities delinquent. 

State fiscal year begins. 


First Monday—— 


Annual report of power and supply companies to 
Secretary of State due. 
Capital stock tax on river improvement companies 


e. 
First half public utility taxes may be paid 
this date without penalty. 





Gasoline.—Common carrier’s statement due. 
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July 10——~ 
Common and contract carriers’ monthly report due. 
Fur dealers.—Last day to file monthly report. 

July 15 
Detroit property taxes due. 
Lien date for Detroit city taxes. 
Monthly sales and use tax and return due. 








July 20—— 
Gasoline.—Wholesale distributor’s statement and | 
tax due. 
Severance tax and reports delinquent. 
July 31 


Annual capital stock report of railroad companies 
to Secretary of State due. 


MINNESOTA 





uly 1 
J p Bae from decision of the Tax Commission in 
regard to iron severance tax must be filed on | 
or before this date. 
Common carriers file semi-annual list of tickei | 
agents. 
Navigation companies file annual statement and 
pay tonnage tax. | 
Statement of taxable moneys and credits due. 
Unpaid drafts for iron severance taxes are deliv- 
ered to Attorney General for collection. 
First Monday. 
Borough boards of equalization meet on this day. 
July 5 
Cold storage warehouse reports due. 
July 10 
Liquor reports of wholesalers, brewers and dis- 
tillers due. 
Live stock commission merchants’ statements due. 
July 15 
Interstate carriers truck mile tax and report due. 
Investment companies’ sworn statement due. 
Third Monday 
Borough boards of equalization complete thei: 
work on this day. 
County boards of equalization meet. 
July 25 
Gasoline tax and fees due. 
Oil inspection fees due. 




















MISSISSIPPI 


July 1 

Admission (amusement) tax and report is due 
between the first and tenth of each month. 

License for removal, sale and transportation of 
oysters, sea food, etc., expire on this date. 

Licenses for boats used to take or transport 
shrimp expire on this date. 

On or before this date the collector shall mail to 
each privilege taxpayer holding an annual li- 
cense and whose license will expire in August, 
a notice thereof and a renewal blank. 

Oyster packers and canners file sworn statement 
on this date as to the number of barrels of 
oysters purchased and caught during the pre- 
ceding month. 

Oysters, sea food, etc.—Monthly inspection tax 
is due on this date. 


First Monday 
The assessor completes the assessment of both real 
and personal property and files the roll or rolls 
with the clerk of the board of supervisors on or 
before this date. 

The State Tax Commission convenes on this date 
or as soon thereafter as practicable to hear and 
determine objections to assessments. 

The Tax Commissioner annually on the first Mon- 
day in July but not later than the first Monday 
in August determines the tax due against electric 
light and power, express, pipe line, railroad, 
sleeping car, telegraph and telephone companies. 


First Tuesday 

The State Board of Pharmacy meets at the capitol 

on this date for the purpose of examining ap- 
plicants for pharmacist’s license. 


July 5 
Wholesale oyster and sea food dealers file monthly 
report on this date. 
July 10 
Every dealer in motor vehicles shall file a monthly 
report on this date. 
Motor vehicle monthly mileage tax reports are 
due on or before this date. 
July 15 
Common carriers must file monthly 
gasoline and oil delivered by them. 
Compensating tax monthly report and tax due. 
Distributors and wholesale dealers of gasoline file 
monthly report and pay monthly tax on this 




















report of 


date. 

Franchise tax return and tax due or before this 
date. 

Monthly gross sales tax and report due on this 
date. 


Persons operating motor vehicles using fuel other 


STATE TAX CALENDAR 


MISSOURI 





July 1 

Annual report to Secretary of State due on or 
before this date. 

Commission merchants’ license tax due. 

Corporations which register within 30 days from 
this date pay a $5 registration fee. 

Property taxes in Jackson County due. 

Small loans license expires. 

First Monday 

Manufacturers in St. Louis commencing business 
after the first Monday of July required to file 
ps for statement and tax due the following 

une. 

Merchants in St. Louis commencing business after 
the first Monday of July required to file bond 
for statement and tax due betore the first Mon- 
day of the following July. 

Merchants’ and manufacturers’ ad valorem license 
taxes due on or before this date. 

Merchants’ and manufacturers’ ad valorem taxes 
in St. Louis delinquent. 

Statements of St. Louis merchants and manufac- 
turers delinquent. 

Second Monday 

St. Louis merchants’ and manufacturers’ boards 
of equalization meet to hear complaints. 

July 15 

Commercial feeding-stuffs’ statement due. 














Gasoline.—Statement of distributors and dealers 
due. 
Sales tax monthly return due. 
July 25 





Gasoline—tax due. 
—distributor’s and dealer’s report of gasoline 
received due. 
—transporter’s statement due. 
July, 30-—— 
Mining statement and inspection fee due. 





“ 31 
eports due from manufacturers, wholesalers and 
ealers in soft drinks. 


MONTANA 





July 1 

Agricultural seed warehousemen pay license fees 

to the State Treasurer annually on or before 
this date. 

Dealers in car lots of farm produce pay Ticense 
fees to the State Treasurer annually on or before 
this date. 

— picture theatre license renewable and tax 
due. 

Oleomargarine dealers’ license fees are due. 

Taxidermists’ reports due. 

Warehousemen, grain dealers, track buyers and 
brokers pay license fee to the State Treasurer 
on or before this date annually. 

July 1-15 

Motor carrier additional fees due. 

Motor carrier shall at the time of the issuance of a 
certificate and annually thereafter, on or before 
these dates pay the motor carriers’ tax to the 
Board of Railroad Commissioners. 

July 2—— 

Pharmacists’ license renewal fees are due. 

July 10 

Creameries, butter, cheese, or ice cream factories’ 
reports are due. 

Milk or cream buying stations.—Reports due. 


July 15 

Alcoholic beverage, brewers’ and 
monthly reports and excise tax due. 

Annual report of motor carriers is due. 

Dealers’ monthly gasoline tax and report due to 
_—_ Board of Equalization on or before this 

ate. 

Railroads and common carriers file monthly report 
on or before this date with State Treasurer and 
State Board of Equalization of gasoline deliv- 
ered in state. 


Second Monday 

County assessor must complete assessment-book 
on or before this date each year. 

Electric company reports and license taxes due 
on or before this date. 

Personal property brought into county at any time 
after this date must be listed and assessed as if 
it had been in county at time of regular assess- 
ment, provided such property had not already 
been assessed for that year. 

Third Monday—— 

Board of county commissioners (county board of 
equalization) meets on this date to examine 
assessment-book and equalize the assessment of 
property in county. Session continues no later 
than the second Monday in August. 

Net proceeds of mines and all property required 
by law to be assessed by the State Board of 
Equalization must be assessed on or before this 
date each year. Provision applies to railroads, 
telegraph, telephone, electric power, canal, ditch, 
flume, mining and oil companies. 

Railroads, dissatisfied with assessment by State 
Board of Equalization may at the meeting of 
the Board, between the third Monday in July 











wholesalers’ 








than gasoline are required to file a monthly 
report. 


and the second Monday in August, apply to 
3oard to have the assessment corrected. 





Ww 
wn 
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Fourth Monday 
State Board of Equalization meets on this date 
each year and continues in session until the 
second Monday in August to assess franchise 
and other property of railroads operated in 
more than one county. 
July 30 

Carbon black producers’ semi-annual license tax 
and report due to State Treasurer on or before 
this date. 

Cement dealers, manufacturers and importers must 
file quarterly license report with and pay quar- 
terly license tax to State Treasurer on or before 
this date. 

Coal mine operators’ and dealers’ quarterly license 
tax and report due to State Treasurer on or 
before this date. 

Last day to pay oil producers’ license tax, first 
installment. 

Natural gas distributors’ 
on pr before this date. 

Oil producers deliver quarterly license tax report 
to State Board of Equalization on or before this 
date. 

Telegraph companies’ reports and taxes due on 
or before this date. 

July 31—— 

Oil producers’ additional license tax reports and 
taxes due on or before this date. 

Reports due from public warehousemen. 





reports and taxes due 





NEBRASKA 
July 1 
— corporation franchise taxes and reports 
ue. 


Fee for permit to slaughter branded livestock is 
due on this date. 

First day to file foreign corporation franchise tax 
reports and pay fee. 

First day to file gross earnings report of express 
companies. 

Licenses for public grain warehouses expire on 
this date annually. 

Licenses of dairy product manufacturers expire. 

Licenses of imitation butter and cheese manufac- 
turers and dealers expire. 

Personal property brought into the State after 
April 1 and before July 1 is subject to assess- 
ment. 

Quarterly reports from game and fur farms due. 

Second installment of personal property taxes be- 
comes delinquent on this date. 

Second installment of personal property taxes in 
the City of Omaha becomes delinquent on this 
date. 

First Monday—— 
State Board of Bqualization and assessment meets. 
July 5 
Reports of public grain warehouses due. 








July 6 
, oe reports of cold storage warehouses due. 

July 10—— 

Employment agencies’ reports due. 
Railroad monthly reports of passes due. 

July 15 
Gasoline dealers’ reports and taxes due. 
Manufacturers and distributors of alcoholic bev- 

erages must make a return. 

Reports and taxes of retail imitation butter dealers 
due. 
Third Monday. 

Gasoline carriers’ reports due. 
State Board of Equalization convenes to review 
the several assessments of the assessors. 

July 31 
Last day to file foreign corporation franchise tax 

reports and pay fee. 
Penalty accrues on unpaid franchise taxes of do- 
mestic corporations. 














ie * NEVADA 


Annual list of officers, directors, and designation 
of resident agent, and $5 filing fee due. 
Collection agencies’ licenses due. 
Engineers (hoisting) license due. 
~~ semiannual report for net proceeds of mines 
ue. 
Petroleum products report and fees due. 
First Monday 
Public utilities tax due. 
Ten days after.—Affidavits of tolls for roads and 
bridges due. 
Second Monday——— 
Last day for filing statement of property with 
assessor. 
July 15 
Patented mines.—Taxpayer may present affidavit 
of $100 labor done to county board of equaliza- 
tion and have property stricken from tax roll. 
Third Monday 
Tax list to be completed and distributed. 
Fourth Monday 
County board of equalization convenes. 
July 25 
Castios (motor vehicle fuel) dealers’ and users’ 
reports and taxes due. 
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July 31 : : 
Mining companies.—Last day to file second semi- 
annual statement of net proceeds. 

















NEW HAMPSHIRE 








July 1—— 

Annual inspection certificate expires. 

Delivery of assessment list to collector due. 

Gas and electric utility companies shall file annual 
statement with the Tax Commission. 

Gasoline distributor’s monthly tax due. 

Statement of railroads, telephone, telegraph, and 
express companies shall be filed with the Tax 
Commission. 

July 10—— f 

Monthly report of agents of unlicensed fire insur- 
ance companies due. 

Monthly report of manufacturers and wholesalers 
of beverages due. 

Monthly report of foreign manufacturers and 
wholesalers of beverages due. 

Monthly beverage report and fee of on-sale and 
off-sale permittees due. 

July 15 

Monthly report of gasoline distributors due. 

July 25 


Cold storage licensee’s quarterly report due. 





















































































































































NEW JERSEY 











July 1 

Alcoholic beverage licenses must be renewed. 

Any municipal len on realty remaining in arrears 
on this date shall be enforced by sale of the 
property. 

Auctioneers of real estate or any interest therein 
must renew license on this date. 

Bottlers of soft drinks must renew license. 

Commission merchants must renew license. 

Dealers in commercial feeding stuffs must file 
statement and pay inspection fee. 

If application for motor vehicle registration be 
nate after this date, one-half fee rate applies. 

Licenses of milk dealers expire. 

On or before this date distributors pay gasoline 
tax. 

Permit for importing, distributing, manufacturing 
or shipping dairy products must be renewed. 
Real estate brokers and salesmen must renew 
license. 
First Monday 

State Tax Commissioner conducts hearing for all 
persons interested with respect to the valuation 
and assessment of railroad or canal property. 
























































































































































July §——.- 
cold storage warehouses file report. 
July 10 

Manufacturers, distributors, transporters, storers, 
warehousemen and importers of alcoholic bev- 
erages reports due. 

Operators of interstate busses file monthly state- 
ment on or before this date. 

Operators of motor busses within the limits of a 
“municipality,” file a statement and pay the 
gross receipts tax on or before this date. 

July 31 

Distributors of motor vehicle fuel file monthly re- 
ports on or before this (last business day of 
month) date. 

Transporters of gasoline must, within 30 days 
after the close of each month, furnish a state- 
ment, to the State Tax Commissioner, of all 
deliveries to points in New Jersey. 






















































































NEW MEXICO 











uly 15——— 
J _ income (occupational) taxes and reports 
due. 
~ and gas conservation tax returns and payments 
due. 
Second installment of income tax due. 
Severance taxes and reports due. 

July 20 
Motor carrier reports and taxes due. 
Pipe line license fees due. 

July 25 
Gasoline distributors’, retail dealers’ taxes and re- 

ports due, taxes and reports on gasoline pur- 
chased from unlicensed distributors and dealers 
due, carriers’ reports due. 

June 30-—— 

Oil and gas production tax reports due. 




























































































NEW YORK 





July 1 

Annual statement of advances under corporate 

trust mortgages required to be filed within 30 
days after this date. 

Farm produce.—License tax payable on or before 
this date. 

Last day to pay village property taxes. 

Motor vehicle, including motor bicycle registration 
fees, prorated if registration occurs on or after 
this date. 

Real property assessed for local and state taxation 

except where local statute directs otherwise. 





















































July 5 
July 15 


Third Tuesday 


July 25—— 


July 1—— 
| cot reports of installment paper dealers due. 


First Monday 


July 10 


ul 
J Ri a 


July 20 
July 31 






July 1 


July 6 


July 10 


THE TAX MAGAZINE 


due. 





Cold storage warehouse monthly reports due. 





New York City retail sales tax return for the 
quarter due, and tax payable within preced ny 
fifteen days. 

New York City personal property tax returns due 
and tax payable. 





Board of Assessors of each town in Suffolk County 
meets to hear complaints. 


Last day to file monthly report and pay tax un 


der the New York City public utility excise 
tax. 


NORTH CAROLINA 


Three per cent discount period on property taxes 
expires. 





Report and additional sales tax on oils and oil 
products due. 

State Board of Assessment hears complaints as 
to railroad assessments. 

The Board of Equalization and Review shall com- 
plete their duties on or before this date. 





Beer tax must be paid by wholesale distributors 
on or before this date. 

Common carriers gasoline tax report due on or 
before this date. 

Ice cream manufacturers’ reports due. 





1olic beverage tax on spirituous liquors is 
due on or before this date. 

Gasoline tax refund application for preceding quar- 
ter due. 

Gross sales return and tax due on or before this 
date where sales are reported on a monthly basis. 

Wholesale merchant’s license tax due. 





Gasoline tax and report due. 





orporation franchise tax report and tax due. 
Semi-annual report of lightning rod dealers due. 
Telephone company quarterly reports and privilege 
taxes due 30 days after July 1. 


NORTH DAKOTA 





a corporation reports of capital stock, etc., 
ue. 
— report of corporate existence due during 
uly. 
Annual reports of stencils and brands due. 
Applications for gasoline tax refunds may be filed. 
Cigarette permit fees due. 
Cream station annual reports due. 
Fees for non-profit corporation furnishing elec- 
trical energy shall be due on or before this date. 
License fee for sale of intoxicating liquor by rail- 
road companies due on this date. 
Motor vehicle registration fees reduced 50 per cent. 
Oil inspection reports and fees due. 
Railroad and telephone company reports due. 
Tractor fuel oil report and fee due. 
First Tuesday—— 
County boards of equalization meet. 





Cold storage warehouse reports due. 





Coal mine licenses renewable. 

Grain warehouse reports delinquent. 

Oil inspection fees delinquent. 

Tractor fuel oil fees delinquent. 

July 15 

asoline reports and taxes due. 

Interstate motor carriers mileage report and taxes 
due. 

July 20 

etail sales tax quarterly return and payment due. 
Surety liable on oil dealers’ bonds. 

July 31 
Annual report of stencils and brands delinquent. 
Cream station and dairy monthly reports due. 
Cream station annual reports delinquent. 

Grain warehouse reports due. 
License for roving grain buyers due on or before 
this date. 











OHIO 
July 1 

Applicants for motor vehicle registration after 
this date receive a 25% reduction on the an- 
nual fee. 

Last day for banks, railroads, steamship and ex- 
press corporations engaged in business of trans- 
mitting money to foreign countries to file 
certificate with superintendent of banks. 

Last day upon which insurance companies fie 

annual statement of contracts with unauthorized 
companies and pay tax therefor. 





Second half of real estate taxes in Nassau County | July 5—— 








July 6 


July 10 


July 15 


July 19 







June, 1938 


Last day for employment agencies to file monthly 
report. 





Last day for cold storage warehouse corporations 
to file report. 
First Monday 
Assessment date for equipment, freight line, and 
sleeping car corporations, for excise tax. 
Assessment date for property tax on express, tele- 
graph, and telephone corporations. 








Admissions tax reports and payments due. 

Last day for payment of eighth installment of real 
property and public utility real and tangible 
personal property taxes, if paid in ten install- 
ments. 

Tax reports due for alcoholic beverages of less 
than 3.2%. 

Second Monday 

Day on which Tax Commission certifies to county 
auditor amount of property tax on all utilities, 
except equipment, freight line, sleeping car cor- 
porations and motor transportation corporations, 
apportioned to his county and taxing districts 
therein. 

Value of property of express companies appor- 
tioned by Tax Commission among counties. 








Franchise tax becomes a lien on all property. 

Last day to file application with Tax Commission 
for review of assessment of capital stock where 
tax statements were mailed by June 15. If 
statement mailed after June 15, application must 
be filed within 30 days from receipt of statement. 

Last day, without penalty, to pay franchise tax, 
if treasurer of state mailed tax statements by 
June 15, but no penalty until after 30 days 
from such mailing. 

Monthly report of unregistered dealers in motor 
vehicle fuel due. 

Private and public motor carriers’ license fees due, 
beginning in July, 1936. 

Use tax returns and payments due. 


July 16—— 


Penalty of 15% added to unpaid franchise tax 
where tax statement was mailed June 15. 

Penalty shall not attach prior to expiration of 
thirty days from date of eatin of tax state- 
ment. 





Payment by this date of taxes due June 20 will 
abate 75% of assessed penalty. 


July 20—— 


Intangible personal property taxes of financial in- 
Stitutions, dealers in intangibles, intercounty 
corporations, railroad companies, suburban and 
interurban railroad companies, telegraph and 
telephone companies, express companies and 
other public utilities on the Auditor of State’s 
list due. 

Last day without penalty for dealers to report 
sales or taxable use of motor vehicle fuel during 
preceding calendar month. 

Penalty attaches on this date if taxes due from 
domestic insurance companies are not paid. 
Private motor carriers’ monthly reports and emer- 

gency tax due. 

Where first half of real property and public utility 
real and tangible personal property tax assessed 
previous year was paid on time, this is the last 
day for payment of second half, where time has 
been extended. 

July 30 

Transportation companies, including pipe lines 
report all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 








July 31 : 
asoline tax for preceding calendar month due. 
Sales tax semi-annual report and payment due. 


OKLAHOMA 


jy 1——- 

xcise tax on petroleum report and tax due. 
First day for foreign corporations to file annual 

affidavit of capital stock. 

Food and drug dealers’ annual license fee due. 
Food and drug manufacturers registration fees due. 
Gross production tax and report on oil and gas due. 
Hotels, restaurants, etc., license fees due. 
Pharmacists’ license fee due. 





we * 
eports from mines (other than coal) due. 
ae | 10 


irport gross income tax and report due. 

Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 

Report of manufacturers of non-intoxicating alco- 
holic beverages due. 








July 15 
as a line reports of daily meter readings due. 

Gasoline tax and reports due. 

a report and tax of motor vehicle carriers 

ue. 

Monthly sales and use tax and report due. 

Sales tax report due from occasional sales or 
sales under $5. 
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due. 
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June, 1938 








July 20—— . 
Reports from coal mines due. 
July 30—— ’ . 
Cotton manufactories gross production quarterly 
return and tax due. 
Quarterly report of purchasers of oil and gas due. 
July 31 
Fur dealers’ reports due. 
Mortgagors’ statements of principal amount out- 
_— on mortgages due on or before this 
ate. 


































, OREGON 
July 1 


Annual franchise (license) tax report of domestic 
and foreign corposations is due during the month 
of June, and on or before the first day of July 
each year. 

Any mining or oil corporation whose annual out- 
put or products shall ngt exceed in value $1,000, 
shall, if the annual mining statement is filed on 
or before July 1, be exempt from payment of 
annual [icense fee as now provided but in lieu 
thereof shall pay annual license fee of $10. 

County board of equalization adjourns on or be- 
fore this date after subsequent meeting to correct 
errors, and on this date first half of property 
taxes equalized at subsequent meeting of board 
shall be due and payable. 

Electric —— apply for a license to conduct 
business of installing electric equipment on or 
before this date each year. 

Fiscal year period covered by annual license fee 
begins July 1. 

Last day for domestic mining and oil corporations 
to file annual franchise (license) tax report when 
such corporations seek to pay only minimum $10 
license fee. 

Motor vehicle dealers’ licenses run from the first 
day of July of each year. 

Plumbers file application and pay registration fee 
on or before this date to commissioner of labor 
and inspector of factories and workshops. 

Public or terminal warehouse licenses expire on 
this date. 

Special motor carriers’ monthly fee due. 

July 10 

Oil well license tax and report due on or before 
this date to county treasurer. 

July 15 

Fish poundage fee and report and meat dealers’ 
report due on or befoGre this date. 

On_or before July 15 each year the Corporation 
Commissioner shall file with the State Treas- 
urer a statement, showing the amount of license 
fee due from the different corporations. Within 
30 days thereafter every domestic corporation 
shall pay or cause to be paid the license fee. 

July 20— 

Alcoholic beverage excise tax and report due. 

Gasoline tax and report due to Secretary of State 
on or before this date. 

Motor carrier’s tax due on or before this date. 






















































July 21 
.ast day for corporations to file annual franchise 
(license) tax report with Corporation Commis- 
sioner without penalty. 
July 31 
All certificates of cosmetic therapy schools expire 
on this date each year. 













july 1 PENNSYLVANIA 


Beer manufacturers’ licenses issued on or after 
this date and prior to October 1 at % annual fee. 
Brokers’, factors’ and commission merchants’ 
license fees delinquent on this date. 
In cities of the first class the mercantile license 
tax must be paid on or before this date. 
Motor vehicle dealers’ license and salesmen’s and 
appraisers’ licenses due on this date. 
Penalty accrues on delinquent property taxes for 
cities of the third class. 
Penalty accrues on property taxes for city of 
Philadelphia. 
Pharmacy permits expire. 
Philadelphia public highway or public 
privilege tax due. 
Tax bills issued in cities of the first class. 
Theatrical exhibition license fee must be paid on 
or before this date. 
First Monday. 
lu school districts of the second, third and fourth 
classes, the tax duplicates are furnished to the 
collector on or before this date. 
July 6 
Warehouses (cold storage): Quarterly report due. 
July 10 
Amusement tax (Philadelphia) monthly reports and 
payments due. 
Liquor importers’ reports to Department of Reve- 
nue due. 
Malt beverage tax reports to Department of Reve- 
nue due. 














property 




























July 15 


Jul 
Thesenes on borough taxes terminates 60 days 


as 2 31 
n 


July 1 


— 10 
asoline distributor’s monthly tax due. 
July 15 


July 31—— 


July 1 


July 


ly 5—— 
Wis 


July 10 





STATE TAX CALENDAR 





Liquor manufacturers’ report and tax due. 
Philadelphia sales and use tax returns and pay- 
ments due. 
30—— 


after date of notice. . 
First class township taxes delinquent 60 days after 
notice. 





cities of the first class the treasurer sues to 
recover mercantile license tax (due July 1) on 
this date. 

In cities of the second class and second class A 
the third quarterly installment of taxes becomes 
delinquent. 

Last day for 1 per cent discount on property 
taxes * second class school districts. 

Monthly reports and tax payments of distributors 
and carriers of liquid fuels (for preceding 
month) due. 


RHODE ISLAND 


Annual franchise tax on domestic corporations due. 
Corporate excess tax due. 

Garagemen’s annual license fee due. 

Gross earnings tax on public utilities is due. 











Annual franchise tax on domestic corporations de- 
linquent. 

Corporate excess tax delinquent. 

Gasoline distributors’ monthly reports due. 

Interest charged on delinquent tax assessed against 
public utilities. 


Application for issuance of an execution is made 
to collect delinquent tax on public utilities. 


SOUTH CAROLINA 


Alcoholic beverage permittees commencing busi- 
ness between July 1 and September 30 need only 
pay % permit fee. 7 : 

Motor bus and truck line fees may be paid semi- 
annually in advance on or before January Ist 
and this date. 





—— 
Fisheries monthly stamp report due not later than 
this date. 


hing license tax report is due within 5 days of 
the end of each calendar month. 

Oyster or clam shuckers stamp report must be 
mailed on or before the fifth day of each suc- 
ceeding month. 

Sturgeon, caviar or shad dealers file a report 
within 5 days of the end of each month. 

Tobacco warehousemen required to file statement 
on or before the fifth day of each month. 





Admissions to amusements return and stamp tax 
due between these dates. 
Power tax and report of public utilities due be- 
tween these dates. 
July 20—— 
Ms 8 tax and report of dealers, distributors, 
importers and storers due on or before this date. 


— SOUTH DAKOTA 
uly 


Cigarette dealers’ licenses renewable. 
Hearings on express company assessments prior 
to this date. 
— restaurant and rooming house license fees 
ue. 
Motor carrier of passengers or property.—Tax due. 
Motor carrier permits renewable. 
Motor vehicle registration fees reduced to one-half. 
Property taxes delinquent in case tax books of 
county are destroyed. 
Railroad reports of elevators, warehouses and coal- 
sheds on rights of way. 
Warehouse reports due. 
First Tuesday 
County Boards of Equalization meet. 
July 5—— 
irector of Taxation assesses light, power, heating, 
water and gas companies and telephone com- 
panies. 











July 7 
Tivcome of Taxation assesses railroad companies. 
Second Monday: 
Director of Taxation assesses sleeping car com- 
panies and telegraph companies. 
July 10 
Employment agency reports due. 
Interstate motor carrier reports and taxes due. 











ey 13 i 
irector of Taxation assesses private car lines. 
July 15— 
Class A and B liquor licensees file reports on or 
before this day. 
Gasoline reports and taxes due. 
— remedy inspection and registration fees 
ue. 
Monthly sales tax report and tax due. 





1 
~~ = 


July 1 


July 30 


359 





Reports of peentene products transported due. 
Tractor fuel reports due. 





verance tax and report due. 


TENNESSEE 





Annual corporation report must be filed and fee 
must be paid by domestic and foreign _corpora- 
tions on or before July 1 annually to Secretary 
of State. 

Excise (income) tax report and tax due on or 
before this date. 

Franchise tax report and tax due on or before this 
date. 

uly 5 

Monthly cigarette and tobacco license tax report 

ue. 

Quarterly report of oils and volatile substances due 
on or before this date. 





July 10—— 


Alcoholic beverage (per barrel) tax due on or be- 

fore this date. 

ew mileage report and tax of motor busses 
ue, 


July 15—— 


Last day on which to file quarterly report of oils 
and volatile substances. 


July 20 

rasoline dealers, distributors and_ storers file 
monthly gasoline tax report and pay tax on or 
before this date. 








Last day on which to pay annual excise (income) 
tax. Penalty accrues for failure to pay later 
than this date. 


TEXAS 


July 1— 
Car companies’ public utility report and tax due. 

Commercial and collection agencies’ tax and re- 
port due. 

Emigrant agents’ reports due. 

Express companies’ public utility report and tax 
ue. 

Fire and marine insurance agents, first day to 
file report. 

Freight car companies’ public utility report and 
tax due. 

Gas, light, power and water companies’ public 
utility report and tax due. 

Last day to pay overdue franchise tax and penalty. 

Narcotic drug licenses renewable. 

Ore production taxes and reports due. 

Pistol dealers’ report due. 

Right to do business in state forfeited for failure 
to pay franchise tax. 

Sulphur = report and tax due. 


— companies’ public utility report and tax 

ue. 

= companies’ public utility report and tax 
ue. 


Terminal companies’ public utility report and tax 


ue. 
Textbook publishers’ tax and report due. 





July. 5 “ 
igarette solicitors’ reports due. 





July 1 
igarette distributors’ reports due. 
July 15 
Excise tax and report on oleomargarine due. 
ae 20 —— 
asoline taxes and reports due. 
July 25—— 
Admissions taxes and reports due. 
Carbon black production taxes and reports due. 
Cement distributor’s tax and report due. 
Natural gas production and tax report due. 
Oil production reports and taxes due. 
Prizes taxes and reports due. 
July 30—— 
il carriers’ report due. 
Oil production report: 
age due. 
July 31—— 
Last day for express companies to file report and 
pay tax to avoid penalties. 





Oil withdrawn from stor- 


UTAH 


asoline distributor’s and retailer’s license fee due. 
July 5—— 
Monthly report of cold storage warehouses due. 


July 1¢ 
arrier’s report of motor fuel deliveries due. 
Monthly report and tax of dealers and manufac- 
turers of alcoholic beverages due. 
July 15—— 
Monthly gasoline tax and report due. 
Sales tax and return due. 


July 1 VERMONT 


F ay aa to sell oleomargarine expire. 
u 
uarterly reports of creameries, cheese factories, 
condenseries and receiving stations due within 
five days from this date. 








































































































































































































July 1-15 













































































July 10- 




































































July 20 
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July 10—— 


Quarter-annual local property tax instalment due. 


July 15——_ 


Corporation income (franchise) tax: Second quar- 
terly instalment of tax based on calendar year 
is payable to Commissioner of ‘Taxes on or 
before this date. 


July 31—— 
License fee of peddlers for last half of year due. 
Peddlers may obtain half-year licenses after this 
date. 
July 1- VIRGINIA 


Commercial feeding stuffs registr ation to be made. 

Insurance agents and agencies required to file list 
of solicitors before this date. 

Insurance companies required to file list of agents, 
resident agents, agencies and company repre- 
sentatives before this date. 

Motor vehicle carriers’ road tax and appraisal tax 
due. 

Permit period for fur dealers begins. 

Permit period for game and inland fish begins. 

Wheat and corn millers’ inspection tee due. 


July 1-10 


Fur dealer’s report due. | 
Oyster purchaser’s inspection fee due. 


Clam and scallop packers and buyers required to 
make annual reports between these dates. 

Crab-picking and crating houses, crab-canning and 
packing houses are required to make annual re- 
ports between these dates. 

Fish buyer’s and oyster packer’s report 
made between these dates each year. 

Oyster shuckers, packers, barrel buyers, and plant- 
ers make annual report between these dates. 


to be 





Beverage of not more than 3.2 per cent alcoholic 
content excise tax and report of beverages sold 
during previous month due on or before this 
date. 

Report of beer sold during previous month due on 
or before this date. 

July 15— 


Cold storage warehouse reports due. 





Gasoline statement and tax due. 


WASHINGTON 


Agricultural seeds license fees due. 

Annual license fees of all corporations due. 

Annual license tax reports and taxes of foreign 
corporations due. 

Dairy plants and factories license fees due. 

Electricians’ license fees due. 

Fish hatchery reports due. 


July 15 

Annual report of profit on navy contracts for 
income tax due for fiscal year ended April 30. 

Corporation income and excess-profits tax re- 
turns due for fiscal year ended April 30. 

Corporation income and excess-profits tax re- 
turns due for fiscal year ended April 30, by 
general extension, from resident foreign cor- 
porations and domestic corporations with 
business and books abroad, or principal in- 
come from U. S. possessions. 

Entire income-excess profits tax due on re- 
turns for fiscal year ended April 30, or first 
quarterly payment thereof. 

Entire income tax due on returns for fiscal 
year ended January 31, under general ex- 
tension, or first and second quarterly in- 
stallments thereof, with interest at 6% from 
April 15 on first installment. 

Entire income tax due on returns of non- 
residents for fiscal year ended January 31, 
or first quarterly installment thereof. 

Fiduciary income tax return due for 
year ended April 30. 

Foreign partnership return of income due by 
general extension for fiscal year ended Jan- 
uary 31. 

Individual income tax return for fiscal year 
ended January 31 due by general extension 
in case of American citizens abroad. 

Individual income tax return (income more 
than $5,000) due for fiscal year ended April 
30. 

Last quarterly income-excess profits tax pay- 
ment due for fiscal year ended July 31, 1937. 


fiscal 


First Monday 


July 10 





July 15 


July 31 


July 1 


July 15 





THE TAX MAGAZINE 






Fur dealers’ reports due quarterly. 
Game farm reports due. 
Nursery stock descriptive invoices due. 
Nursery stock license fees due. 

Public warehouse license fees due. 





County boards of equalization meet. 





Beer manufacturers’ reports due. 





Admissions tax and return due. 

Auto transportation company ~——. _ fees to 
Director of Public Works due July 1 

Butter substitutes reports and taxes fa 

Compensating tax and return due. 

Gasoline reports and taxes due. 

Gross income (occupation) tax and return due. 

Public utility gross operating revenue tax and re- 
turn due. 

Retail sales tax and return due. 

Warehouse reports of business to Director of 
Agriculture due. 





Fish quarterly reports and license fees due. 

Last day to file motion for hearing on utility as- 
sessment. 

Motor vehicle operators’ licenses expire on July 
31 of each odd-numbered year. 


WEST VIRGINIA 


Amusement devices, auctioneers, private bankers, 
brokers or real estate agents, collection agencies, 
non-resident fur buyers, hotels, junk dealers, 
labor agencies, patent medicines, pawnbrokers, 
pool rooms, restaurants, salesmen, slot machines, 
soft drinks, stamps, taxicab stands, theatrical 
exhibitions, etc., tobacco dealers, vessels, weap- 





ons, creameries, shipping stations, milk  fac- 
tories, cheese factories, ice cream factories, 
condenseries, commercial feedstuffs, nursery 


stock and nurserymen required to renew licenses. 

Annual fee to state auditor due. 

Franchise tax and reports of domestic corporations 
due. 

Gasoline dealers’ license tax due. 

Second installment of public utilities’ privilege tax 
on calendar year basis due. 





y 5 ; ; 
The board of review meets on or before this date. 


July 10—— 


Brewers’ and beer distributors’ 
and excise tax due. 
Petroleum dealers’ reports due. 


monthly report 





Retail sales tax and return due. 


Federal Tax Calendar 


July 15 Continued—— 


Last quarterly income tax payment on returns 
of nonresidents for fiscal year ended April 
30, 1937. 

Life insurance company income tax 
due for fiscal year ended April 30. 
Monthly information return of stockholders 
and directors of foreign personal holding 

companies due. 

Monthly return of futures transactions due for 
June. 

Monthly returns due from clearing houses on 
sales of produce on exchange. 

Nonresident alien individual income tax re- 
turn due for fiscal year ended January 31. 
Nonresident foreign corporations income tax 
return due for fiscal year ended January 31. 
Partnership return of income due for fiscal 

year ended April 30. 

Personal holding company 
fiscal year ended April 30. 

Second quarterly income tax payment on re- 
turns of nonresidents for fiscal year ended 
October 31, 1937. 

Second quarterly payment of income-excess 
profits tax due for fiscal year ended Jan- 
uary 31. 

Stockbrokers’ monthly 
count due for June. 


Third quarterly income-excess profits tax pay- 
ment due for fiscal year ended October 31, 
1937. 

Third quarterly income tax payment on re- 
turns of nonresidents for fiscal year ended 
July 31, 1937. 


return 


returns due for 


return of stamp ac- 
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July 30—— 

Beer dealers’ annual report due. 

Gasoline tax and reports due. 

Second quarterly report and payment of business 
and occupation tax due. 


Suty 1 WISCONSIN 
uly 


Annual report of domestic corporations delinquent. 
Certificate of authority issued to companies selling 
motor club service expires. 
Cigarette license fee due. 
Employment agency —- and license fees due 
within first ten days of July. 
Ice cream manufacturers’ license expires. 
Liquor licenses expire. 
Motor carrier quarterly flat tax due. 
First Monday 
In cities the local Board of Review meets. 
July 5 
Monthly report of cold storage warehouses due. 











a 
» Rae service companies’ annual license fee due, 
"eae beverages monthly reports due. 


Employment agents’ ten day period for filing re- 
ports expires. 


Oleomargarine license tax report due. 
July 15. ’ 
Motor truck, tractor truck, trailer or semi-trailer 
registration delinquent. 
July 20- 
Gasoline dealers must file monthly return and pay 
tax. 
Third Monday 
All objections to amount of valuation in Ist class 
cities must be made in writing by this date. 
July 30 . : 
Transportation company gasoline tax reports due 
July 31 7” 
Privilege dividend return and tax due. 




















july 1 WYOMING 


Franchise (annual license) tax and report due. 
Taxidermist’s monthly report due. 
July 10 : 
Carriers’ monthly gasoline tax and report due. 
July 15 ; 
Monthly gasoline tax and report due. 
Sales tax return and tax due. 
Use tax return and tax due. 
July 20 ’ 
Motor carrier compensatory tax and report due. 

















July 20—— 

Monthly information return of ownership cer- 
tificates and tax at source on bonds due for 
June. 

July 30—— 

Annual information return of stockholders of 
foreign personal holding companies due 
where fiscal year ended May 31. 

Annual Supplement P net income information 
return of foreign personal holding compa- 
nies due where fiscal year ended May 31. 

July 31 *—— 

Admissions, dues and safe deposit box rentals 
taxes and returns due. 

Capital stock tax return and tax due from 
foreign corporations having fiscal year ended 
June 30. 

Capital stock tax return and tax of domesti 
corporations due for fiscal year ended 
June 30. 

Excise tax and return due on electrical en- 
ergy, telegraph and telephone facilities and 
transportation of oil by pipe lines. 

Manufactured sugar tax due. 

Manufacturer’s excise tax and return due on 
brewer’s wort and malt products, lubricat- 
ing oils, matches and gasoline. 

Manufacturer’s excise tax and return due on 
sales. 

Processing tax on oils due. 

Production and refining of crude petroleum 
taxes and returns due. 


* Since July 31 falls on Sunday, the final date 
for filing returns due on that date will be the 





following day, August 1. 
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Taxes Jump $1,232,000,000 in Year 


HE public paid $1,232,000,000 more in taxes to 

the federal government in 1937 than in 1936, and 
almost three times as much in 1933, according to 
figures recently compiled by the National Industrial 
Conference Board. 


Despite this tax increase of more than one billion 
dollars, the country entered 1938 with a gap of ap- 
proximately $3,000,000,000 representing the difference 
between tax collections and government expenditures, 
the survey shows. 


Tax collections for 1937 are shown as $5,143,000,000, 
for 1936 as $3,911,000,000 and for 1933 as 
$1,874,000,000. 


Government expenditures in 1937, according to 
the report, were $8,261,000,000 on a basis that ex- 
cludes loans and subscriptions to capital stock and 
surplus. 


Revenue classifications showing the greatest in- 
creases were income taxes and other internal reve- 
nue taxes. Income taxes increased $1,402,000,000 
between 1933 and 1937. Internal revenue taxes not 
otherwise classified increased $665,000,000. In this 
group are found some of the many “hidden” taxes 
against which consumer organizations are protest- 
ing. These taxes, representing 21 per cent of the 
total collections, have increased from $427,000,000 in 
1933 to $1,092,000,000. 


Taxes on liquor amounted to $594,000,000 in 1937, 
according to the report, and accounted for 12 per 
cent of the total collections. Tobacco taxes totaled 
11 per cent, or $552,000,000; social security, 5 per 
cent, or $266,000,000 and customs taxes 10 per cent, 
or $490,000,000. 


The government’s regular operating expense ac- 
counted for 45 per cent of all expenditures—amount- 
ing to $3,746,000,000 according to the report. Federal 
relief reached $2,467,000,000, amounting to 30 per cent 
of total expenditures; public works, $1,079,000,000, 
or 13 per cent; the agricultural adjustment program 
$516,000,000 or 6 per cent. 


Since 1932, the report points out, three new gen- 
eral classifications have been added to federal ex- 








penditures. They are relief, social security, and 
agricultural adjustment. A total of 42 per cent of 
federal expenditures in 1937 was used for these three 
classifications. 


Recent Personnel Changes within 
Bureau of Internal Revenue 


OMMISSIONER of Internal Revenue Guy T. 

Helvering, with the approval of Secretary 
Morgenthau, recently announced the appointment of 
John R. Kirk to be Deputy Commissioner in charge 
of the Income Tax Unit of the Bureau of Internal 
Revenue. Mr. Kirk, who has been promoted from 
the post of Internal Revenue Agent in Charge for 
the Cleveland division, succeeds Charles T. Russell, 
who has resigned. 


Mr. Kirk, who is 48 years old, is a native of Owens- 
boro, Kentucky. He entered the Government serv- 
ice at St. Louis, Missouri, in 1918 as an Internal 
Revenue Inspector. In 1921 he was appointed Agent 
in Charge of the Nashville (Tennessee) division and 
subsequently served in the same capacity for the 
Pittsburgh, Richmond and Springfield (Illinois) 
divisions before going to Cleveland. He also has 
served on a number of Bureau committees in Wash- 
ington. 

To succeed Mr. Kirk at Cleveland, the Commis- 
sioner has named Raymond C. Cake, who for a 
number of years has been Assistant Internal Reve- 
nue Agent in Charge there. 


Mr. Cake is 43 years old and a native of Terre 
Hill, Pennsylvania. He entered the service in 1914 
as a clerk in the Bureau of Internal Revenue at 
Washington. He re-entered the service in 1920 fol- 
lowing his honorable discharge from the United 
States Army and was assigned to the field. He was 
promoted to an Internal Revenue Agent at Cleveland 
in 1922 and has been there since. 


Federal Gasoline Tax Receipts Increase 


EDERAL gasoline tax revenue for the first quarter 
of 1938 increased 4 per cent, as compared with the 
same period of last year, the American Petroleum 
Industries Committee reports. Other federal auto- 
motive tax revenue showed a sharp decline. The 
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Ewing Galloway 


Front View of the Supreme Court Building, 
Washington, D. C. 


three-months’ bill to motorists for the gasoline levy 
aggregated $44,291,887, as against $42,589,453 for 


the same period last year. 


Of the nine federal automotive taxes, the gasoline 
tax was the only important one to show an increase, 
the Committee’s figures reveal. Collections of most 
other levies dropped below those for the same quarter 
in 1937, the declines aggregating from 20 per cent 
to more than 50 per cent. Gasoline taxes in the first 
quarter of this year made up 62 per cent of the total 
federal automotive tax bill. Last year this levy ac- 
counted for only 51 per cent of the total cost. 


The following table shows the total tax bill for 
the first quarter of both years: 


First First 
Quarter, Quarter, Per Cent 
Type of Tax 1938 1937 Change 
Gasoline $44,291,887 $42,589,453 + 4.0 
Lubricating oils 5,803,039 7,609,280 —23,7 
Transportation of oil by 
pipe line 3,087,825 3,042,503 + 9.0 
Crude petroleum proc- 
essed, etc. 248,193 217,250 +142 
Trucks 1,544,336 1,920,260 —19.6 
Automobiles 9,753,724 15,055,832 —35.2 
Parts and accessories 1,747,137 2,284,010 —23.5 
Tires 3,933,748 8,418,046 —53.2 
Tubes 891,219 1,661,285 —46.3 
TOTALS $71,530,408 $82,797,919 —13.6 
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New York Associations Oppose 
Chain Store Tax 


ORE than 100 0f New York City’s leading civic, 
trade and Chamber of Commerce associations 
recently went on record as opposed to state or fed- 
eral chain store legislation. Concerted condemnation 
of such legislation as “punitive” and “discriminatory” 
came from both small and big business as well as 
consumer groups. 

Headed by a congress of 38 associations sponsored 
by the New York Board of Trade, opposition to 
chain store legislation was registered by such organi- 
zations as the Associated Merchants & Property 
Owners, Inc., Merchants’ Association, New York 
State Economic Council, the American Manufac- 
turers’ Institute, Cotton Textile Institute, Brooklyn 
Chamber of Commerce, Brooklyn Real Estate Board 
and the New York State Chamber of Commerce. 
These New York City groups joined with nearly 
500 other associations throughout the state in mass 
protest. 

The congress of associations adopted a unanimous 
resolution denouncing anti-chain store taxes and em- 
powered Percy C. Magnus, president of the New York 
Board of Trade to appoint a committee to formulate 
plans for a national campaign to oppose chain store 
legislation. 

The resolution of the congress asserted that pro- 
posed state and federal legislation was “punitive and 
vicious in character, not designed to raise revenue, 
but to destroy an efficient and well-established method 
of retail distribution.” 

The congress also resolved that the legislation 
was “so discriminatory and confiscatory in nature” 
that “a committee be appointed to formulate plans 
for a permanent organization of associations to op- 
pose this and similar legislation.” 

In a separate resolution the New York Board of 
Trade declared that “death sentence” taxation on 
chain stores would be a “direct blow” at the low- 
income consumer. 


Painless Tax Collection 


AINLESS tax collection, which will probably 

be about as free from pain as painless dentistry 
is soon to be offered to the citizens by the Secretary 
of the Treasury, according to the Washington Star 
of May 6. 

“Mr. Morgenthau plans to decentralize the entire 
revenue system before the year is out. At present 
the power to decide tax disputes is lodged in the 
3ureau of Internal Revenue in Washington. But 
now the Secretary plans to delegate the Bureau’s 
powers to eleven regional offices. 

“For some time the Secretary of the Treasury has 
been disturbed by the outcry against his tax col- 
lection system. He was able to jail one agent who 
had been making a tidy fortune out of advance in- 
side knowledge of tax judgments, and to banish one 
agent who was indulging in such petty graft as bor- 
rowing from taxpayers whose returns he had ap- 
proved. 

“The Secretary conferred with Commissioner of 
Internal Revenue Helvering and his own special 
assistant, Harold N. Graves, at present the sharp- 
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shooter who has been relied upon for such difficult 
tasks as improving the customs system and setting 
up the alcohol tax units. 

“It was decided to start a trial regional office in 
Los Angeles under the direction of Mr. Graves. To 
date, the tax dispute rate in the Los Angeles offices 
has fallen from 1400 to 500 cases a year. 

“In sum, the experiment has been a success and 
the Bureau is setting up additional regional offices 
in Seattle, Denver, Chicago, Dallas, Detroit, Boston, 
Baltimore, Richmond, Atlanta and Cleveland.” 


State Officers and Employees 


HE Bureau of Internal Revenue in J. T. Mim. 

3838 (Revised 1938) + reviews court and Board 
decisions and departmental rulings as to who are officers 
or employees of a State or political subdivision whose 
compensation is exempt from Federal income tax. 
The effect of the dual Federal and State sovereignties 
is discussed. In general, it is stated that the term 
“officer” is one inseparably connected with an office. 
“A statute may authorize the employment or en- 
gagement of an individual and yet not create an 
‘office’ nor constitute the individual an ‘employee.’ 
An employee is one who is continuously employed 
to render services of a routine or recurring character 
and who is subject to direction not only as to what 
shall be done, but as to ‘how it shall be done.’ 
One engaged to render a particular service to a 
State or political subdivision, or to bring about a 
desired result, or one who has entered into a con- 
tract to accomplish a specific object is an independent 
professional agent or an independent contractor, and 
not an employee, as there is not present a control 
of such a nature as characterizes an employer and 
employee relationship.” 

The effect of sources of funds for compensation is 

discussed in part as follows: 


“Tf all or a part of the compensation of an officer or em- 
ployee of a State or political subdivision thereof is paid 
directly or indirectly by the Federal Government, such 
compensation (or part) is taxable, as, for example, the 
compensation paid by the United States to officers of the 
National Guard of a State, or the compensation paid by a 
State to officers or employees of an agricultural school 
or college wholly or partly out of 
grants from the Federal Government. 
This is also applicable to State emer— 
gency relief administrations where 
compensation is paid from grants of 
Federal funds. (J. T. 2859, C. B. XIV-1, 
101 (1935)). The ruling in regard to 
taxing the compensation of officers 
and employees of agricultural schools 
and colleges paid from federal grants 
will be applied only for the vear 1934 
and subsequent vears, as the regu- 
lations under prior Revenue Acts 
specifically provided that such com- 
pensation is not subject to federal 
income tax. 

“It is also held in certain other 
cases where the compensation is not 
paid out of public funds of the State 
or political subdivisions, the compen— 
sation is subject to federal income 
tax, as the imposition of the tax would 
not so burden the State or political 
subdivisions as to constitute a sub- 
stantial and direct interference by the 
Federal Government with the exercise 
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of a usual sovereign function. Accordingly, the compen- 
sation of receivers appointed by State courts and liqui- 
dators of banks and insurance companies taken over by 
the States, which is paid out of the funds or assets of the 
corporations involved, is not exempt. . . .” 


The mimeograph concludes with the statement: 


“This mimeograph will be followed in all respects, pend- 
ing a further clarification by the Supreme Court of the 
question of the taxability of the compensation of officers 
and employees of States and their political subdivisions.” 


Commissioner’s “Acquiescence” or 
“Nonacquiescence” in a Board Decision 


NE of our subscribers has asked us to give a 
“clear definition of the terms ‘acquiesce’ and 
‘nonacquiesce’ by the Commissioner in a decision of 
the Board of Tax Appeals.” An excerpt from our 
letter of reply follows: 


“There is no statutory definition of those terms in the 
Revenue Act, nor in the Revenue Bureau regulations. 

“By formally and officially expressing his “acquiescence” 
in the decision of the Board of Tax Appeals on a certain 
issue in a certain case, the Commissioner thereby, in ef- 
fect, signifies his agreement with the Board’s decision on 
that issue, and his present intention to follow that decision 
on that particular issue where that same issue comes be- 
fore the Bureau in subsequent cases of taxpayers on a 
comparable set of facts to those involved in the Board’s 
decision. 

“By formally and officially expressing his “nonacqui- 
escence” in the decision of the Board of Tax Appeals ona 
certain issue involved in a certain Board of Tax Appeals 
decision, the Commissioner thereby, in effect, says that he 
does not agree with the Board’s decision on that issue in 
that case, and so will not be bound by it nor follow it in 
passing upon a similar issue on comparable facts in the 
cases of other taxpayers. 

“Accordingly, where a taxpayer has a case before the 
Bureau and he cites in support of his contentions as to a 
particular issue involved therein a decision of the Board 
nonacquiesced in by Commissioner on the same issue and 
on a comparable set of facts to those involved in his case, 
the Commissioner will tell him that he does not agree with 
the Board decision on that issue in that cited case, and he 
will refuse to follow it in this taxpayer’s case, thus com- 
pelling this taxpayer either to take an appeal to the Board 
on that issue, and perhaps from the Board to the appeal 
courts, or to pay the tax, file claim for refund with the 
Commissioner, and upon the Commissioner’s disallowance 
of the claim to sue in court for the refund. 





Ewing Galloway 


The Archives Building on Constitution Avenue, Washington, D. C. 
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“There is nothing in the law which makes it compulsory 
on the Commissioner to appeal from a Board decision to 
the appeal courts where he disagrees with that Board de- 
cision. If he does not appeal, then, as to that particular 
taxpayer, in that particular case, he is bound by that par- 
ticular Board decision, but he is not bound to follow that 
decision in other similar cases of other taxpayers involving 
that same issue. He can refuse to follow that unappealed 
decision of the Board in the similar case of this other tax- 
payer and make him go to the Board on that issue, in which 
event the Board will likely apply its prior decision (even 
though it was nonacquiesced in by Commissioner) on that 
same issue to the appeal of this later taxpayer. 

“There is nothing to compel the Commissioner to express 
either acquiescence or nonacquiescence in any Board de- 
cision. He may, at his will, select those cases in which he 
elects to acquiesce, and those in which he elects to non- 
acquiesce, or he may, with respect to other Board decisions, 
elect to express neither his acquiescence nor nonacquiescence. 
Furthermore, he may later change his prior acquiescence 
in a Board decision to a nonacquiescence therein, or, 
conversely, later change his prior nonacquiescence therein 
to an acquiescence therein.” 


BTA Memorandum Decisions on Appeal 


OLLOWING is a list of Board memorandum 

decisions recently appealed, together with a 
description of the subject matter, court in which 
pending, and who filed the appeal. 


Accounting methods: Change.—Commissioner properly 
determined petitioner’s income on accrual basis where pe- 
titioner had changed from accrual to cash basis during 
taxable year without Commissioner’s permission.—Ford 
Land Co. v. Commissioner. Taxpayer’s appeal pending in 
CCA-6. 

Bad debt deduction: Compromise settlement.—Deficit 
which represented difference between amount received in 
compromise settlement and amount of claim is not de- 
ductible as a bad debt.—Thomas v. Commissioner. Taxpayer’s 
appeal pending in CCA-2, 

Basis for gain or loss: March 1, 1913, fair market value. 

-March 1, 1913, fair market value of stock is determined for 
purpose of computing gain or loss on sale in 1924.—Manu- 
facturers’ Paper Co. v. Commissioner. Taxpayer’s appeal 
pending in CCA-2. 

Bondholders’ foreclosure: Reorganization: Effect.—Re- 
organization gives rise to tax-free exchange wherein no 
loss is recognized.—Sunstein v. Commissioner. Taxpayer’s 
appeal pending in CCA-3. 

Bonuses paid in stock: Basis for computing income.— 
Bonuses paid in stock are income to extent of fair market 
value of stock rather than par or face value—Helvering vw. 
Vandeveer et al. Commissioner’s appeal pending in CCA-6. 

Business expenses: Head office overhead.—Deductions 
allowed as ordinary and necessary business expenses.— 
Helvering v. Anglo-Mexican Petroleum Co., Lid. Commis- 
sioner’s appeal pending in CCA-2. 

Cemetery maintenance fund.—Deposits segregated in 
specific trust for cemetery maintenance are not taxable income 
to cemetery.—Helvering v. Central Cemetery of Illinois. Com- 
missioner’s appeal pending in CCA-7. 

Compensation for personal services: Reasonableness.— 
Salaries paid in 1931 were not unreasonable.—Helvering vw. 
Anglo-Mexican Petroleum Co., Ltd. Commissioner’s appeal 
pending in CCA-2, 

Condemnation award.—Taxable gain not realized where 
assessment levied against remainder of property is in ex- 
cess of condemnation award.—Helvering v. Central Cemetery 
Co. of Illinois. Commissioner’s appeal pending in CCA-7. 

Dividends: Liquidating v. ordinary: Reorganization.— 
Statutory reorganization having been effected in 1931, cash 
received was taxable as ordinary dividend and not as liqui- 
dating dividend.—Helvering v. Food Industries, Inc. Com- 
missioner’s appeal pending in CCA-3 

Exempt income: Master’s.—Fees of master in chancery 
or special master in New Jersey are exempt.—Helvering 7 
Church. Commissioner’s appeal pending in the Court of 
Appeals of the District of Columbia and CCA-3. 
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Gift tax: When gift completed.—Gift tax liability arose 
in 1924, when donor relinquished all power to modify terms 
of trust instrument executed in 1913.—Sanford v. Commis- 
sioner. Taxpayer’s appeal pending in CCA-3. 


Improper accumulation of surplus: “Penalty.”—Petition- 
er was availed of to prevent imposition of surtax on its 
shareholders in 1931 by permitting its gains to accumulate 
instead of being distributed, and 50 per cent_“penalty” is 
applicable.-—Franate Investing Co., Inc., v. Commissioner. 
Taxpayer’s appeal pending in CCA-2. 

Income from sources without U. S.—Sales of oil took 
place in Mexico and constituted income from sources out- 
side the United States.—Helvering v. Anglo-Mexican Petro- 
leum Co., Ltd. Commissioner’s appeal pending in CCA-2. 


Interest income: Delinquent.—Accrued delinquent in- 
terest is includible in income where evidence does not show 
that there is no reasonable expectation of collection.— 
Ford Land Co. v. Commissioner. Taxpayer’s appeal pending 


in CCA-6. 


Negligence penalty.—Petitioner was not negligent in 
failing to report income in 1931.—Helvering v. Anglo- 
Mexican Petroleum Co., Ltd. Commissioner’s appeal pend- 
ing in CCA-2, 

Partnership: Trade or business.—Partnership was not 
engaged in trade or business, and losses not incurred in 
transactions entered into for profit were not deductible by 
partners.—Farish et al. v. Commissioner. Taxpayers’ appeal 
pending in CCA-5 

Property taxes: County: Assessment in litigation: De- 
ductibility.—Taxpayer, on accrual basis, may deduct real 
and personal property taxes in year of accrual, despite liti- 
gation pending as to validity of assessment.—Helvering 7 
General Outdoor Advertising Co., Inc. Commissioner’s ap- 
peal pending in CCA-2. 

Recognition of gain or loss: Stock exchanged for stock. 
—Where petitioner exchanged stock for all the stock of 
a corporation and was immediately thereafter in control of 
that corporation, no gain or loss may be recognized under 
the 1928 Act.—Helvering v. Curran. Commissioner’s appeal 
pending in CCA-2, 

Stock loss limitation, 1932 Act.—Excess of husband’s 
losses may not be applied against wife’s gains, on joint 
return.—Demuth v. Commissioner. Taxpayer’s appeal pend- 
ing in CCA-2, 

Trust income: Separation agreement.—Income from a 
trust, set up by petitioner’s husband in lieu of alimony, 
which was received by petitioner after husband’s death, is 
taxable to her—Thomas v. Commissioner. Taxpayer’s ap- 
peal pending in CCA-2. 

Trust income: Separation agreement: Compromise set- 
tlement.—Income from trust set up by executors of pe- 
titioner’s divorced husband after his death in compromise 
of certain unfulfilled obligations of husband under separa- 
tion agreement is taxable to petitioner.—Thomas v. Com- 
missioner. Taxpayer’s appeal pending in CCA-2. 


Trust income: Taxability to grantor.—Possibility of re- 
verter if beneficiaries should die before age of 30 did not 
make trust income taxable to grantor.—//elvering v. Boeing. 
Commissioner’s appeal pending in CCA-9. 


Tax on Beauty 
AVID WALKER, writing in The London Daily 
Mirror last week, made the following sugges- 
tion :— 

“T say that bachelor girls should be taxed on their 
beauty, and that every woman should be given the 
privilege of making her own assessment. 

“As no woman ever admits that she is hideous, 
or even plain, the vield would be colossal. 

“And aged bachelor uncles (like myself) could be 
pensioned off and live happily ever after. 

“T defy you to think of a better solution.” 

This is only one of the many recent suggestions 
for raising money but it certainly appears to us to 


defy all attempts at avoidance w hether legal or other- 
wise.—Taxation, London. 








CURRENT-BOOKS. OF 


Tennessee Tax Handbook. Compiled and edited by Fred 
R. Young and Julian Bland. Southern Publishing Co., 
Kingsport, Tenn. pp. 1393. Price $7.50. 


This Tennessee tax compendium is designed to meet the 
need for a manual giving “not only the present laws, but in 
some measure, the history of the several laws; the rules 
and regulations governing the reporting and discharging 
of tax liability, and Supreme Court decisions with respect 
to tax laws. 


“cc 


; . It is arranged by chapters containing each tax 
law, the history of that particular tax law, the specific 
rules and regulations that have been developed to date, 
pertinent comment with respect to the law and the Supreme 
Court decisions affecting that law. (Preface) 


In scope the book covers sixteen taxes, every tax of 
consequence except corporation organization and quali- 
fication fees. Treatment of each tax is complete—only the 
property tax law, on account of its length and complexity, 
has been abridged, and even this may be advantageous. 


The histories of the franchise, excise, stocks and bonds 
income and other taxes is developed very largely from the 
political and fiscal standpoint, with frequent and extended 
quotations from Governors’ messages, political platforms 
and other documents. While undoubtedly useful in pro- 
viding the background for each tax, these sections might, 
it seems, be profitably amplified by more detailed analyses 
of textual changes in the laws and possible reasons therefor. 

The verbatim texts of the laws and regulations are a 
great covenience in connection with the compilation ma- 
terial, even though tax statutes are notoriously fleeting— 
Tennessee has had, beginning with the 1931 regular session, 
nine tax sessions to date. The publishers plan to over- 
come this difficulty by the issuance of annual supplements 
to the volume. 


The editorial discussions and explanations of each law 
are the outstanding feature of the book. They restate, 
illustrate and explain the purpose and operation of each 
tax. Mathematical examples are presented, including 
specimen filled-in forms for all the principal taxes, and 
interpretations of doubtful points are submitted. In this 
connection the decisions of the Tennessee courts, treated 
elsewhere in detail, are cited and analyzed and occasional 
references to pertinent decisions in other states added. 


The reprints of Tennessee Supreme Court opinions fol- 
lowing the various taxes—in full text for the principal 
taxes and digest form for licenses, etc.—are an unusual 
feature of lasting value, regardless of future statutory 
developments. This is particularly true since certain opin- 
ions not generally reported are included. 

Other helpful features include tabulations of yields, an 
organization chart covering the Department of Finance and 
Taxation, the text of the Reorganization Act of 1937 and 
excerpts from the State Constitution. 


After making allowance for the limitations of any bound 
book on tax law, even when kept up-to-date by annual 
supplements as is planned in this case, it remains that this 


INTEREST 


is an expert and to a considerable extent an authoritative 
work upon Tennessee taxes.—James L. Watson. 
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Irrevocable Trusts: Comments 
and Observations 


(Continued from page 328) 


by the Regulations, the Board of Tax Appeals and 
one Circuit Court of Appeals, however, is very 
difficult. 

In view of the fact that very fine distinctions are 
to be made, the entire section (167) will be cited, 
except that it will be divided, subdivided and under- 
scored so that not only the mind, but even the eye 
will, at a glance, be able to distinguish the various 
shades and colors of it. Hence, the section: 


“Sec. 167 (Revenue Act of 1936). (a) Where any part of 
the income of a trust— 


(1) is or in the discretion of the grantor or of any person 
not having a substantial adverse interest in the dispo- 
sition of such part of the income may be, held or ac- 
cumulated for future distribution to the grantor; or 


(2) may, in the discretion of the grantor or of any person 
not having a substantial adverse interest in the dis- 
position of such part of the income, be distributed to 
the grantor; or 


(3) is, or in the discretion of the grantor or of any person 
not having a substantial adverse interest in the dispo- 
sition of such part of the income may be, applied to 
the payment of premiums upon policies of insurance on 
the life of the grantor (except etc.)” 

then such part of the income of the trust shall be 
included in computing the net income of the 
grantor. 


(b) As used in this section, the term ‘in the discretion 
of the grantor’ means ‘in the discretion of the grantor, 
either alone or in conjunction with any person not having 
a substantial adverse interest in the disposition of the part 
of the income in question.’ 


Article 167-1 states that income of such trust is 
taxable to the grantor “not because the grantor has 
retained certain interest in the corpus of the trust 
(as in section 166), but because of his retention of 
certain interest in the income of the trust,” and the 
test is the very familiar one, used (subsequently dis- 


carded) by the Regulations on different occasions, 
namely— 


“The test of the sufficiency of the grantor’s retained inter- 
est in the trust income resulting in taxation, is whether the 
grantor has failed to divest himself permanently and definitely, 
of every right which might, by any possibility, enable him to 
have the income, at some time, distributed to him actually or 
constructively.” 

Thus, by reading section 167 proper and by the 
interpretation placed upon it by Article 167-1 of the 
Regulations, we have obtained a substantial idea 
about the sum and substance of same. Now, let us 
study a few of the most important decisions of the 
Board of Tax Appeals and the different Circuit 
Courts of Appeals on this subject. 

This section (167) is of more than ordinary im- 
portance. It deals with the income of perfectly 
sound irrevocable trusts. Such income, under cer- 
tain circumstances, however, is charged to the 


grantor, even though fe does not and may never 


get it. 

Another thing of importance, is the original in- 
terpretation placed upon this section by the United 
States Board of Tax Appeals and one or two Circuit 
Courts of Appeals, the constant doubt pertaining to 
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such interpretation and the final reversal of the same 
by the United States Board of Tax Appeals. 
* Ok Ok 


Until the decision in the William J. Boeing case, 
37 BTA No. 26 was promulgated (January 25, 1938) 
a student of the subject in question has found it ex- 
tremely difficult to reconcile the reasoning of the 
decisions where the subject of only imcome of 
irrevocable trusts was concerned as compared with 
that where only the corpus was involved. A “mere 
possibility of a reverter” did not make the corpus of 
an irrevocable trust a part of the grantor’s estate, 
while the very same provisions made the income of 
that trust estate a part of the grantor’s income. 


Thus, in the Kaplan case, 26 BTA 379, where the 
provisions of the trust allowed “the accumulation 
of a reasonable portion of the income,” “in the dis- 
cretion of the trustee,” the Commissioner contended 
that such an “income might eventually come to him 
(grantor) if he survived his wife,” hence, the entire 
trust income should be charged to the grantor, and 
the Board agreed with such contention. 

On appeal (66 Fed. (2d) 401) the Court, discuss- 
ing section 167, made the following comment: 

“We think”—said the Court—“the statute means that if 
under any circumstances or contingencies any part of the ac- 
cumulated income might inure to the benefit of the grantor, 
such portion of the income is taxable to him.” 

The theory underlying such conclusions is that the 
grantor, having the discretion to accumulate the in- 
come, may do so. Such income, thus accumulated 
and undistributed, either by force of the general laws 
or provisions of the respective trust agreements, is 
added to the corpus. Same, upon the predecease of 
the respective beneficiary reverts to the grantor. 
Hence, “income for the benefit of the grantor.” 

Of course, such an interpretation of a taxing statue 
is somehow unique. 

The reversion of the corpus to the grantor, in the 
event he survives the beneficiary, is a well estab- 
lished and an accepted principle, by this time. The 
reason is well apparent, from the following excerpt 
of the United States Supreme Court opinion in the 
case of Helvering v. St. Louis Union Trust Company, 
296 U. S. 74: 


“The grantor’—says the Court—“by the trust instru- 
ment, left in himself no power to resume ownership, pos- 
session or enjoyment, except upon a contingency, in the 
nature of a condition subsequent, the occurrence of which 
was entirely fortuitous so far as any control, design or voli- 
tion on his part was concerned. His death simply put an 
end to what, at best, was a mere possibility of a reverter 
by extinguishing it.” 

This very element applies to income, under sec- 
tion 167. In that section (portion where discretion 
is present) there are two elements involved—(a) the 
retention of discretionary power to distribute or ac- 
cumulate income, and (b) the contingency that said 
income may be distributed to the grantor. 

But, same can never take place except upon one 
contingency, the demise of the beneficiary preceding 
that of the grantor, “a condition subsequent, the 
occurrence of which was [is] entirely fortuitous as 
far as any control, design or coalition on his part 
was concerned.” 
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There is no difference in principle, there should be no 
difference in the application. 
* ++ * 


Beginning with the Basset case, 33 BTA 182, the 
Board began to deviate slowly but surely from such 
an interpretation. 

In that case, capital gain was added to the corpus 
of the respective trust estate and became subject to 
a reverter. But, the Board refused to charge the 
respective grantor with the income of such capital 
gain because “same was not the result of the exercise 
of any discretion but came about through the opera- 
tion of a general law.” 


The Sawrtell, 88 Fed. (2d) 221, and the Bowen cases, 
85 Fed. (2d) 926, are of the same nature as the 
Basset case and with the same results. 

In the Dravo case, 34 BTA 190, the Board held 
that “income produced from investment or accumu- 
lation (of income) does not make such accumula- 
tion distributable to him (the grantor).” 


The Corning case, 36 BTA No. 40, seems to be but 
is not an exception. A study of the provisions of 
the respective trusts involved in said case will clarify 
the subject in question. 


In that case, the Board justly and logically, con- 
sidered the grantor as having reserved to himself a 
vested right to revest himself with the corpus of the 
respective trust estate. The Board stated that the 
case involved contained more than “a mere possi- 
bility of a reverter.” 


In the Phebe Warren McKean Downs case, 36 BTA 
No. 164, the Board distinguishes the Corning case 
and states: 


“There a grantor was held taxable under section 166 of 
the Revenue Act of 1934 on income of a trust with a power 
of the ordinary type to amend or revoke although exer- 
cisable only upon certain conditions.” 


3ut, the leading case on the subject is the William 
E. Boeing case, 37 BTA No. 26. This case is so im- 
portant, that a substantial excerpt should be made. 
Hence, the excerpt: 


“On brief the respondent waives argument on this issue 
except to point out that in the W. E. Boeing, Jr., trust 
there is a possibility that the current income which is being 
accumulated for the benefit of W. E. Boeing, Jr., will be 
distributed to the petitioner along with the rest of the trust 
estate if W. E. Boeing, Jr., dies before he reaches 30 and the 
petitioner is himself alive at that time. Respondent argues 
that this places the trust income within the provisions of 
section 167 (a) (1) of the Revenue Act of 1934, which 
provides: 


(a) Where any part of the income of a trust— 

(1) is, * * * held or accumulated for future distribu- 
tion to the grantor; * = 
then such part of the income of the trust shall be 
included in computing the net income of the grantor. 


In our opinion this provision does not cover the case 
before us. We do not think that the language of this sec- 
tion covers or was intended to cover the situation where 
there is no definite provision for such future distribution 
to the grantor, but only the bare possibility that upon cer- 
tain contingencies over which the grantor has no control 
the corpus and accumulations may revert to him. This is 
what has been called a mere “possibility of reverter” in the 
estate tax cases (Helvering v. St. Louis Union Trust Co., 296 
U. S. 29; Becker v. St. Louis Union Trust Co., 296 U. S. 48) 
and we do not think that where such bare possibility exists 
the income of the trust may be said to be “held or accumu- 
lated for future distribution to the grantor,” within the 
meaning of section 167. That section, being one which 
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cuts across the usual concept of the separate entity of 
trusts, should not, we think, be given any broader interpre- 
tation than its terms require (cf. Preston R. Bassett, 33 BTA 
182) and if article 167-1 of Regulations 86 purports to in- 
clude in the scope of the statute such a trust as the one 
before us we think the regulation is an erroneous interpre- 
tation of the statute.” 


Corpus 


N A modern irrevocable trust a grantor actually 
parts with all incidents of ownership. 


Ordinarily, a trust agreement contains a rever- 
sionary provision, that is a provision to the effect that 
in the event the beneficiary predeceases the grantor, 
the corpus or principal reverts to the grantor. Such 
a provision is considered in the nature of a “condi- 
tion subsequent.” In addition thereto, such a “re- 
verter” is taking place not by virtue of any power 
or powers retained by the grantor, but through forces 
over which he has no control. 


The principle, heretofore long in existence, has 
been greatly clarified by two decisions of the United 
States Supreme Court made on November 11, 1935, 
wherein general trusts were involved, followed by 
two decisions made by the same Court on December 
9, 1935, where insurance trusts were the subject in 
question. 


The first of the cases referred to is that of Helver- 
ing v. St. Louis Union Trust Co., 56 S. Ct. 74. In 
that case the Court stated (among other things) 
that 


“The indenture contained a further provision that if the 
daughter predecease the grantor, the trust shall terminate 
and the trust estate be transferred, paid over, and deliv- 
ered to the grantor, to be his absolutely. It is this latter 
provision which gives rise to the question we are called 
upon to consider.” 


And the Court continues by saying: 


“The grant was final and absolute in terms, and beyond the 
power of the grantor to revoke or alter,” 


and that 


“The grantor here by the trust instrument, left in him- 
self no power to resume ownership, possession or enjoyment, 
except upon a contingency in the nature of a condition sub- 
sequent, the occurrence of which was entirely fortuitous so 
far as any control design or volition on his part was concerned.” 


“His death simply put an end to what, at best, was a mere 
possibility of a reverter by extinguishing it.” 


The second case referred to is that of Becker v. 
St. Louis Union Trust Co., 56 S. Ct. 78. In that case 
the Court stated that 


“By the final paragraph of the declaration, quoted above, 
the grantor does not retain any interest in the property, 
but, recognizing the completeness of the transfer, he pro- 
vided that the broperty shall revert to him in case ‘the bene- 
ficiary shall predecease him. The provision that the trust 
estate shall ‘revert’ in case of the predecease of the bene- 
ficiary removes any doubt as to the completeness of the trans- 
fer tf otherwise there would be any. The question therefore, 
is whether the mere possibility of a reverter stamps the trans- 
fer as one intended to take effect in possession and enjoyment 
at or after the death of the grantor. The decision just ren- 
dered answers this question in the negative.” 


The very same principle was discussed and applied 
in the following two cases which mainly dealt with 
provisions contained in insurance policies, subjects 
of irrevocable trusts. 
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In the case of Bingham et al. v. United States, 56 
S. Ct. 180, the Court stated that “the principles so 
recently announced” in the preceding two cases are 
decisive in the case in favor of the taxpayers,” and 
that “His death merely put an end to the possibility 
that the predecease of the wife would give a different 
direction to the payment of the policies.” And, in 
the Industrial Trust Co. et al. v. United States, 56 
S. Ct. 182, the Court stated that 


“The foregoing facts bring the case clearly within the deci- 
sion just announced in Bingham v. United States, 296 U. S. 211, 
56 S. Ct. 180, 80 L. Ed. 160; and the judgment of the court 
below is accordingly reversed.” 

Soon after these decisions were made, the Treas- 
ury Department had its Regulations amended in 
order to comply with the letter and spirit of same. 
Thus, Article 17 of the Federal Estate Tax Regula- 
tions reads (in part) as follows: 


“ 


if as a result of the transfer, there remained in the 
decedent at the time of his death no title or interest in the 
transferred property, then no part of the property is to be 
included in the gross estate merely by reason of a provision 
in the instrument of transfer to the effect that the property 
was to revert to the decedent upon the predecease of some 
other person or persons or the happening of some other event.” 

And Article 2 of the Federal Gift Tax Regula- 
tions states: 

“If the insured assigns a life insurance policy or desig- 
nates a beneficiary in such a policy, but does not retain 
what amounts to a power of revocation (as, for example, 
the right to surrender and cancel the policy, the right to 
obtain a loan against the policy or its surrender value, or a 
right to change the beneficiary or assignee, if by the exer- 
cise of such latter right the proceeds of the policy might be 
made payable to the insured, his estate, or otherwise for 
his benefit) such assignment or designation constitutes a gift, 
even though the right of the assignee or beneficiary to receive 
the proceeds is conditioned upon his surviving the insured.” 

Thus, a great controversy, in existence for more 
than a decade, has been finally settled. 


Support of Minors, Etc. 


EEDLESS to say, a provision in a trust agree- 

ment to the effect that the income of the respec- 
tive trust estate shall be used for the support of 
grantor’s wife and/or his minor children, will result 
in a consideration of such income as income of the 
grantor, under the leading case of Douglas v. Wilcuts, 
56 S. Ct. 59, and following Board of Tax Appeals 
and Circuit Courts of Appeals cases on the subject 
in question. That principle is very well established 
by this time. The matter of importance, however, 
is income which might be used for that purpose. 

In a well drafted trust agreement a provision is 
ordinarily inserted to the effect that the provisions 
of the respective trust agreement shall not be con- 
strued so as to, in any way, curtail the obligations 
of the grantor to support and/or educate the respec- 
tive beneficiaries. But, irrespective of such a provi- 
sion, this phase of a trust agreement has been 
entirely clarified by a General Counsel Memorandum 
(18972-X VI-33-882), the Board of Tax Appeals deci- 
sion of FE. E. Black v. Commissioner, 36 BTA No. 55, 
which the Commissioner has acquiesced to, and the 
Circuit Court of Appeals decision in the case of 
Shanley v. Bowers, 81 Fed. (2d) 13. To get the sub- 
stance of that matter, it will become necessary, how- 
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ever, to reproduce said memorandum and to call 
attention to short excerpts of the opinion in the 
Shanley case. Said memorandum reads as follows: 


“This office has reached the conclusion that in cases where 
the trust income, or at least part of it, might in the discre- 
tion of the trustees, have been used to support minor chil- 
dren of the grantor, there should be taxed to the grantor 
only so much of the income as ts actually distributed for the 
support and maintenance of the beneficiaries. The fact 
that the trust income may be distributed for support of 
such persons (but actually is not) does not make such 
income subject to distribution to the grantor within the 
meaning of Sec. 167 of the Revenue Act here involved.” 


The excerpt from the Shanley case is as follows: 


“The further argument is urged that the provision for the 
settlor’s wife was in discharge of his marital duty to sup- 
port her and so within the principle of Douglas v. Wilcuts, 
... (56 S. Ct. 59)... and other recent deeisions follow- 
ing it. Helvering v. Schweitzer, 56 S. Ct. 304..., Helvering v. 
Stokes, 56 S. Ct. 308... But the trust instrument says nothing 
about discharging such marital duty, nor is there any outside 
evidence of the settlor’s intention to do so. Certainly a man 
must be able to make a gift to his wife, if he wishes, without 
affecting his marital duty. No authority has been cited for 
the theory that every gift by a husband to his wife must be 
presumed to be in discharge of it. Nothing short of this will 
suffice to sustain the contention at bar.” 


Of more than ordinary importance, in this respect, 
is the recent case of Dunning v. Petitioner, 36 BTA 
No. 178; decided December 31, 1937, wherein the 
grantor’s wife, beneficiary of an irrevocable trust, 
has, at the suggestion of the grantor, paid premiums 
on some of the grantor’s life insurance policies, out 
of the income of said trust. She likewise voluntarily 
spent some of that income for household purposes 
and their children, two of whom were adults and the 
third one a minor. Because of said grantor’s sugges- 
tion to pay his premiums, the Board considered the 
premiums paid by said wife-beneficiary as income to 
the grantor. The Board, however, refused to con- 
sider the amount spent for household purposes and 
their children by said beneficiary and out of said 
income, as income of the grantor. The Board’s 
reasoning is as follows: 

“Under such facts we believe it is proper to regard the 
expenditure of Mrs. Dunning for her three children as 
gifts to them and the expenditure she made for her home 
as use of her income for an object which would naturally 
be of primary interest to her and, if it is necessary, to label 


her expenditure for her home, it is reasonable to call them 
gifts to her household.” 


Termination 


4 LL roads lead to Rome.” Some of them are 

well marked highways, others are narrow and 
almost impassable paths. Neither time nor space 
allows me to explore the narrow paths. TI shall, 
therefore travel along the main highway. 


“If the settlor and all the beneficiaries of a trust consent 
and none of them is under incapacity, they can compel the 
termination or modification of the trust, although the pur- 
poses of the trust have not been accomplished.” ? 

“The rule stated in this section is applicable although the 
settlor does not reserve a power of revocation and even 
though it is provided in specific words by the terms of the 
trust that the trust shall be irrevocable.’ * 


In connection with this, very enlightening state- 
ment, and in order to supplement same, mention 





1 Restatement of the Law of Trusts, Ch. 10, § 338. 
2 Ibid. 
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should be made of the application of this rule 
to trust agreements, containing “spendthrift clauses.” 
The same Restatement of the Law of Trusts has 
the following to say on the subject in question. 
“Although by the terms of the trust or by statute, the inter- 
est of one or more of the beneficiaries is made inalienable 
by him, if all the beneficiaries and the settlor, none of them 
being under an incapacity, consent to terminate the trust, the 
trust will be terminated although the beneficiaries without 


the consent of the settlor could not compel the termination 
of the trust.’”* 


“The general rule is that all parties in interest may ter- 
minate the trust.” * 

This, in the opinion of the writer, is the law. 
However, mention should be made of a seemingly 
different opinion on this subject by no less an au- 
thority than Mr. George Gleason Boggert. 


Mr. Boggert proceeds upon the theory that 


“If neither settlor nor cestui alone has a power to revoke 
or terminate, they should not be able by joint action to end 


the trust.” ® 

The only concession Mr. Boggert is making in 
that respect is by stating that 

“Tf the trustee and cestui join in a deed to settlor free 
and clear of the trust, and the transaction is fair and hon- 
orable, the cestui are competent and the trust not spend- 


thrift, it has been held that the cestui will not be able 
thereafter to demand enforcement of the trust from the 


settlor.” ° 

A trust agreement is sacred but not any more 
than any other agreement. An agreement between 
two parties could not be terminated by either, yet, 
that does not prevent both of them from doing so. 

As to any express provision in a trust agreement 
to that effect, well, the proper policy is not to have 
one. Rather depend upon provisions of general laws, 
in this respect, than express provisions of a trust 
agreement. There is a great deal of difference, as 
far as termination of a trust agreement is concerned, 
whether same is the result of express provisions of a 
trust agreement or the operation of general laws. 

Of course, I am well familiar with Mr. Justice 
Roberts’ sentiments in that respect, as expressed in 
the opinion of the case a mentioned (Hel- 
vering v. Helmholz, 56 S. Ct. 68) to the effect that 
‘like every well drawn instrument it embodies pro- 
visions for the termination of the trust.” I have a 
great deal of respect for that opinion and am in full 
accord with it. But, unfortunately, it takes some 
time before one reaches the threshold of the United 
States Supreme Court. In the meantime, one deals 
with officials whose learning is a great deal less than 
that of a Justice of the Supreme Court of the United 
States, and a provision of that nature, in an irrevocable 
trust, ordinarily makes quite a few of them come to 
the most absurd conclusions. 

There could not be any objection to a provision 
enabling the beneficiary to terminate the respective 
trust agreement. However, where there are few 
beneficiaries, the contents of the General Counsel’s 
Memorandum (19113), heretofore mentioned, should 
be taken into consideration. 


These are my observations and comments in this re- 
spect, for the time being. 


3 Ibid. 
* Helvering v. Helmholz, 56S. Ct. 68. 


5 Boggert, Trusts and Trustees, Vol. 4, ch. 47, § 1001. 
® Ibid. 





S: OBSERVATIONS AND COMMENTS 369 





New Seventh Edition... 


PROCEDURE and PRACTICE 


BEFORE THE UNITED STATES 
BOARD OF TAX APPEALS 


HIS HANDY MANUAL details all 

steps connected with appeals to the 
Board of Tax Appeals. Includes: court 
rules for review, jurisdiction, petitions, 
answer and reply, latest revised rules of 
Board, preparation for hearing, evidence, 
D. of C. Code of Evidence, procedure at 
and after hearing, review of Board’s deci- 
sion, specimen forms, etc. Indexed. 


200 pages, 6 x 9, hardbound 
fabrikoid covers. $2 per copy. 


GOMMERCE, CLEARING) HOUSE, ING, 


LOOSE LEAF SERVICE DIVISION 


Tne GorporatienfRustOMPANK, 


NEW YORK CHICAGO WASHINGTON 
EMPIRE STATE BLDG. 205 W. MONROE ST. MUNSEY BLDG, 


~ 
— 
™~ 
a 





KEEP YOUR COPIES IN FILE 


You can always find that important article you need, when you 
want it. Each binder holds twelve issues. Any issue quickly 
inserted or removed. Handsome black fabrikoid covers, gold- 
stamped: The Tax eemened Window label shows contents 
of each binder. 


Price, $2.00 each, postpaid 
THE TAX MAGAZINE 205 W. Monroe St., Chicago 



















































































































































































































































































































































































































































































370 THE TAX MAGAZINE June, 1938 


The Revenue Act of 1938 


(Continued from page 325) 


Surtax on Corporations Improperly 
Accumulating Surplus 

EC. 102 of the 1938 Act is substantially the same 

as in the 1936 Act, except that under the 1938 
Act all corporations improperly accumulating sur- 
plus are taxed at the same rate, whereas, there were 
two classes of tax rates under the 1936 Act. The 
tax rates may well be compared as follows: 


1938 Act 1396 Act 
First $100,000 of retained net &% Tax % Tax 
income 25 $25,000 15% $15,000 
Retained net income in excess 
of $100,000 ; 35 2° 


Surtax on Personal Holding Companies 


HE tax rates are unchanged by the 1938 Act, 
but other changes have been made which were 
much needed. The important changes (in italics) are 
as follows: 
“Sec. 402. Definition of Personal Holding Company 

“(a) General Rule— 

(The general definitions are the same as in the 
1937 Act.) 

“(b) Exceptions —The term ‘personal holding company’ 
does not include a life insurance company, a surety 
company, a foreign personal holding company as 
defined in Section 331, or a licensed personal finance 
company, under State supervision, at least 80 per 
centum of the gross income of which is lawful in- 
terest received from individuals each of whose in- 
debtedness to such company did not at any time 
during the taxable year exceed $300 in principal 
amount, if such interest is not payable in advance 


or compounded and is computed only on unpaid 
balances. 


“(c) Corporations Making Consolidated Returns.—If the 
common parent corporation of an affiliated group of 
corporations making a consolidated return under the 
provisions of section 141 satisfies the stock owner- 
ship requirement provided in section 402(a)(2), and 
the income of such affiliated group, determined as 
provided in section 141, satisfies the gross income 
requirement provided in section 402(a)(1), such 
affliated group shall be subject to the surtax im- 
posed by this title.” 

It is noted that Sec. 402 (b) relieves personal 
finance companies of the burden imposed by the 
surtax on personal holding companies. This relief 
was much needed as it was impractical for many of 
these companies to continue in operation under the 
burden of this tax, and many of the personal finance 
companies deemed it impractical for them to reor 
ganize so as not to be classed as a personal holding 
company, as it is necessary in many instances to 
keep the control of such an enterprise in the hands 
of only a few individuals to insure successful opera- 
tion in this highly specialized field of finance. 

Sec. 402 (c) brings many of the smaller trans- 
portation companies under the classification of a 
personal holding company and undoubtedly will have 
the effect of forcing many corporate reorganizations 
in this class of corporations. 


Other Changes in Corporate Tax Structure 
The capital stock and excess profits tax rates are 
unchanged, but Sec. 601 (f) (1) of the 1938 Act pro- 


* Under the 1936 Act corporations not subject to the surtax on 
undistributed profits were taxed at 25% and 35% on the respec- 
tive retained net income brackets, 








vides for an adjustment of the adjusted declared 
value beginning with the year ended June 30, 1938, 
and each third year thereafter. 

Dividend credits are allowed by Sec. 27. It is 
salutary to note that Sec. 27 (a) (4) provides for a 
credit against net income for amounts used or irrev- 
ocably set aside to pay or retire indebtedness of any 
kind, * * *. This provision gives much nceded relief 
to those corporations that are debt ridden and are at- 
tempting to retire and reduce their fixed charges. 

Sec. 28 provides for consent dividends credit allow- 
ing the corporation to retain the net income without 
paying tax thereon if the stockholders consent to 
take into their income tax returns their pro rata 
share of the corporate net income. This provision is 
similar in effect to that of the prior Act. 

The net operating loss of the preceding taxable 
year, as defined in Sec. 26 (c), is allowable as a 
credit deduction, but not in excess of the adjusted 
net income for the taxable year, in the case of a 
taxable year beginning after December 31, 1938, 
(Sec. 27 (b) (2)). These provisions will again per- 
mit corporations operating on a two year business 
cycle to deduct the losses sustained in the poor year 
from the profits earned in the good year. 


Capital Gains and Losses 

The changes made by Sec. 117 (b) and (c) of the 
1938 Act impose more severe tax rates on capital 
gains than were levied by the previous Act. The 1938 
Act does not allow even the $2,000 net loss deduction 
to individual taxpayers on their short-term capital 
losses. Sec. 117 (d) (2) provides: 

“Other Taxpayers.—In the case of a taxpayer other than a 


corporation, short-term capital losses shall be allowed only to 
the extent of short-term capital gains.” 


Sec. 117 (a) (1) defines a short-term capital gain 
as a gain from the sale or exchange of a capital asset 
held for not more than 18 months, * * *. 

Sec. 117 (a) (1) excluded property, used in the 
trade or business, of a character which is subject to 
the allowance for de preciation provided in section 
23 3 (1) from the category of a capital asset. This 
provision relieves business e enterprises from a great 
burden and expense of record keeping in regard to 
the computation of capital gains and losses on the 
sale or exchange of their fixed “capital” assets. 

The capital gains and losses tax provisions are 
too severe, and should be modified so as to induce 
investors to buy and sell securities freely, thereby 
making for an unrestricted flow of capital from one 
type of investment to another which would stimulate 
business and aid in the finance of new and specula- 
tive enterprises. 

Conclusions 

HE individual taxpayers have not been granted 

any relief by the 1938 Act, the tax rates remaining 
the same; but, they are to be taxed more severely 
on their capital gains. Corporations, however, have 
been granted relief from the undistributed profits 
tax and the provision of Sec. 117 (a) (1), excluding 
property used in the trade or business and subject 
to depreciation from the category of capital assets, 
is salutary. 

There are certain ambiguities and inequities in 
the 1938 Act, but neither time nor space permits of 
their discussion. 
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Taxation of Insurance Companies 
by the States 


(Continued from page 338) 


or agents for any individuals, not incorporated and au- 
thorized by the laws of this state to effect insurances 
against losses by sea, in the nature of marine risks, or 
against losses by fire, or insurance on lives or granting 
annuities, or against any other loss or peril, such as by 
rain, flood, ice, theft, or any other cause, whether on land 
or water, upon all or every kind of property, although 
such individuals or associations may be incorporated for 
that purpose by any other state, shall pay to the State 
Treasurer, yearly and every year, the sum of twenty dollars 
upon every sum of one hundred dollars, upon the amount 
of all premiums received by such agent or agents. . . .” 


Ohio was the next state to provide special methods 
for taxing insurance companies when in its law of 
1830 it provided for the taxation of the dividends of 
both foreign and domestic companies. Domestic 
corporations were to pay 9 : per cent and foreign cor- 
porations 6 per cent of all dividends. This act seems 
to be the first in which the same kind of a tax was 
applied to both foreign and domestic companies. 
Other kinds of corporations were also taxed under 
the same law. Quoting from the act :*° 


(Domestic Companies) 

; Be it enacted that the board of directors, (by 
whatever denomination, style, or name they may be known 
or distinguished) of every bank, insurance, or bridge com- 
pany, incorporated by the law of this state, shall, by the 
first day of October next cause to be transmitted to the 
Auditor of this State, a correct statement of all dividends, 
made by such bank, insurance or bridge company , 
and the Auditor of State, on receiving such statement shall, 
in each case, immediately draw on such corporation in 
favor of the Treasurer of State for the amount of five 
per cent computed on the dividend so certified. . . .” 


““ 


(Foreign Companies) 

“Be it further enacted that no policy of insurance of any 
description shall be issued or delivered in this state 3 
by any company not chartered in this state, except by an 
agent of such company who shall first have obtained li- 
cense therefor from the County Treasurer. . Phat 
before the County Treasurer shall grant a license to the 
agent of any insurance company such agent shall 
within the first ten days of October, annually make out, 
attest under oath, and deliver to the County Auditor, a 
true and complete account or statement of all the profits 
derived from premiums received on all policies issued or 
delivered, and which have expired during the year next 
preceding the time such amount is made out; and 
shall pay to said County Treasurer on the order of the 
County Auditor the full amount of the tax . . . fora 
sum which shall be equal to six per cent, on the amount 


of the profit on premiums stated to have been received 
by such agent. 

Massachusetts in 1832 enacted a law that is most 
interesting because it illustrates admirably the second 
characteristic of the development of insurance tax 
methods, namely the tendency towards differentia- 
tion as between foreign and domestic companies and 
because it was probably the first of the so called 
“reciprocal” or “retaliatory” acts. It will be noted 
also that the tax was upon the face amount of in- 
surance, instead of upon gross premiums or dividends 
‘1s provided by the laws of other states at this time. 
This early Massachussets statute provided :*! 





° Chapter DCCCLV, Laws of Ohio, 1830. 


_ "| Title XIII, Chapter 37 Revised Statutes of Massachusetts, 
1536. Passed 1832. 
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“Section 44. If by the laws of any of the United 
States, any tax or excise shall be imposed on any person 
acting within such state, as the agent of any insurance 
company incorporated in this state, or on business done, 
or the amount insured, by such agent, then every person 
acting in this state as the agent of any insurance com- 
pany, incorporated in such other state shall pay to the 
treasury of this state a tax of one-half of one per cent 
on the whole amount insured or procured to be insured 
by him in this state as such agent. 


It would appear that by this act Massachusetts 
was more interested in protecting its companies 
against undue taxation by other states than in secur- 
ing revenue. 

This principle of reciprocity, or retaliation as it has 
been called by some writers, one of the few tendencies 
toward uniformity of method, was thus initiated by 
Massachusetts and seems to have been generally 
adopted by most of the other states although they 
did not use the same base. Professor S. S. Huebner 
in a discussion of insurance Rabe gives the follow- 
ing explanation of the development of this feature :*° 

“As soon as one state began to tax the premiums col- 
lected by the companies of another state, that state at once 
retaliated by taxing the premiums collected by the com- 
panies of the first state. Other states although having 
no companies of their own, appreciated the revenue get- 
ting possibilities of the premium tax and promptly fol- 
lowed the example of their neighbors. Furthermore, most 
life insurance companies were domiciled in the eastern 
states which attempted to secure the accumulations of 
their companies, as far as possible for home investments. 
Western states, however, required much capital at this 
time and regarded with great disfavor the apparent loss 
of capital through the collection of premiums by eastern 


companies, and attempted to establish home companies by 
levying heavy taxes on outside companies. 


State Control and Special Privilege Taxes 


HE fourth characteristic of the development of 
' methods of insurance taxation, the prevalence of 
so called special privilege taxes, did not begin to 
appear until about 1860 when the degree of state 
control of insurance companies was intensified by 
the creation of state departments of insurance whose 
sole duties were to administer the insurance laws. 
Because the administration of these laws entailed 
certain expenses incident thereto, for example the 
detailed examination of the financial condition of the 
companies, no doubt, it was considered entirely just 
and proper that the companies should defray these 
expenses through the payment of special fees or 
licenses. This subject is closely allied to the whole 
question of the state control of insurance and is a 
very interesting one. Space cannot be given here to 
the details of this subject. It presents many prob- 
lems of great importance, however, which warrant 
careful and detailed investigation. Concerning the 
origin of state control, Professor L. W. Zartman, of 
Yale University, in a technical work on life insur- 
ance, makes the following statement :*° 

“To secure knowledge of the affairs of insurance com- 
panies incorporated in Massachusetts, that state by an 
act of 1818 provided for the acquisition of certain facts. 

It was thought necessary to know certain facts also 


% Huebner, S. S., ‘‘Taxation of Life and Fire Insurance Com- 
panies’’ an address found in Proceedings of First Conference 
of National Tax Association, 1907, pages 595-604. 


33 Zartman, L. W., The Investments of Life Insurance Com- 
panies, 1906, page 146, 
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about foreign companies doing business in Massachusetts, 
therefore the act of 1852 provided, to secure this knowl- 
edge, the State Secretary, Treasurer and Auditor were to 
constitute a Board of Insurance Commissioners. This 
board was continued for three years when it was abol- 
ished and the first state department dealing exclusively 
with insurance matters was organized.” 


This commission was supported in part by the 
collection of special fees for the valuation of life 
policies as provided in the law of 1860.** 


“Every insurance company doing business in this com- 
monwealth shall annually pay into the treasury of the 
same, by the way of compensation for the valuation of 


the policies, one cent on every thousand dollars insured 
by them on lives r 


This was a small beginning, but seven years later 
the principle was expanded and we find additional 
special fees provided for as follows :*° 


“Section 4. . . . Every insurance company incorpo- 
rated in this commonwealth shall pay into the treasury, 
for the examination required in the thirtieth section of the 
58th chapter of the general laws, the sum of thirty dollars. 
Every insurance company not incorporated in this com- 
monwealth, applying for admission to do business therein, 
shall pay into the treasury, for filing copy of its charter 
or deed of settlement, the sum of thirty dollars; for filing 
statement preliminary to admission, and for filing each 
annual statement after admission the sum of twenty dollars.” 

“Section 6. For each copy of a paper filed in the 
office of the insurance commissioner there shall be paid 
the rate of twelve cents a page, and for certifying the 
same the sum of one dollar. Said fees shall be collected 
by the commissioner and paid into the treasury. . . .” 


The experience of other states seems to have been 
similar to that of Massachusetts although at first 
only one other state (New York) had a special com- 
mission expressly for the control of insurance. 
Professor Zartman’s discussion of the development 
of state control describes the trend toward the use 
of special insurance commissions :*° 


“The insurance business grew so rapidly during the fol- 
lowing years and a mass of laws regulating that business 
accumulated so that the necessity of having an official 
whose time should be devoted exclusively to insurance 
matters became widely felt. Consequently we find that in 
1871 thirteen states had an official designated as the in- 
surance commissioner or superintendent whose sole duty 
was the administration of the insurance laws. . . . The 
plan of having distinct insurance departments has proven 
most satisfactory, and at the present time (1906) twenty- 
three states have such departments.” 


The use of the special fee system in Massachusetts 
was further enlarged in 1871 to include, in addition 
to those enumerated in the acts of 1860 and 1867, 
fees for the examination of the general condition of 
foreign companies. Among the duties of the com- 
missioner we find :** 


“Section 7. . . . He {The Insurance Commissioner] 
shall, whenever he deems it necessary for the protection of 
policy holders in this Commonwealth, visit and examine 
as aforesaid, and foreign insurance company doing busi- 
ness by agencies therein. He may employ such assistants 
as may be necessary in making the examination, and all 
expenses thereof shall be borne by the company ex- 
amined. r 





%* General Statutes of Massachusetts, 1860. Chapter 58, Sec- 
tion 64. 


* Sections 4+ and 6 of Chapter 267 of Laws of 1867, Massa- 
chusetts. 

3% Zartman, L. W., page 148, op. cit. 

37 Laws of Massachusetts 1871, 
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Summary of Taxes Used 1800-1850 


:” THE foregoing discussion four different types of 
taxes have been described as having been in use 
by the states in the first half of the nineteenth century. 
These were: (1) a gross premiums tax, (2) a tax 
on capital stock of dividend paying companies, (3) 
a tax on dividends, and (4) a tax on the amount of 
insurance in force. The special privilege taxes or 
fees did not appear until after the middle of the 
century. Generally speaking the taxes in each state 
bore more heavily upon foreign than upon domestic 
companies and more heavily upon fire insurance 
companies than upon other types of companies. 
These four types of taxes were not all used by the 
same state, nor was any one of the four peculiar to 
any one state. Some states used combinations of 
different taxes at the same time. The origins of the 
different types have already been indicated. 


Methods Used 1850-1900 


N ADDITION to the previously described types 

and the fees or special privilege taxes also previously 
referred to, several new taxes appeared in the latter 
half of the nineteenth century. Massachusetts and 
Connecticut adopted in 1862 the principle of taxing 
the accumulations of domestic companies. Massa- 
chusetts levied a tax of 14 of 1 per cent upon the 
accumulations of The Hospital Life Insurance Com- 
pany.** The law provided in part: 

“The Massachusetts Hospital Life Insurance Company 
shall pay to the Treasurer of the Commonwealth 
one-third of one per cent per annum upon all moneys 
and property in the possession or charge of said com- 


pany as deposits, trust funds, or for purposes of invest- 
ment. ii 


Connecticut imposed a tax of one-half of one per 
cent on the total capital of mutual companies. This 
law is especially interesting because the new tax 
was to be in lieu of all others except real estate taxes. 
It seems to have been the first law to exclude the 
use of other types of taxes, but applied only to 
mutual companies chartered in Connecticut. That 
portion of the law which dealt with the accumula- 
tions tax is quoted below :*® 


“Section 6. The Secretaries, Treasurers, or 
Clerks of the several insurance companies chartered by 
this state, and conducted in part or in whole upon the 
plan of mutual insurance shall make returns or 
statements of the total amount of cash capital 

belonging to said companies, and it shall be the 
duty of each of said insurance companies to pay to the 
treasurer of this state a sum equal to one-half of 
one per cent On its said capital the same to be in 
lieu of all other taxes upon such capital—except any and 
all real estate held by such company over and above what 
may be necessary for the transaction of its appropriate 
business. ‘ 


Kentucky in 1864 *° imposed a tax on the assets 
of domestic companies at the same rate as real es- 
tate. This was called a “gross asset” tax and for 
atime was popular. It seems to have grown in favor 
until about 1880 and then practically to have been 


38 Laws of Massachusetts 1862, Sec. 3, Chapter 224. 


399 Sec. 6 of Chapter 55 of Act of July 10, 1862, State of Con- 
necticut. 


4 Laws of Kentucky, 1864. 


a 
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abandoned. Professor Zartman concerning this type 
of tax makes this comment :* 


“Tt was about 1880 that the tax on assets became most 
popular. In the same year that the New York act was 
passed Massachusetts levied a tax of 1 per cent upon the 
aggregate net value of all the policies in force in her com- 
panies. It was realized before the law had been in force 
a year that it was unjust, and the next year (1881) it was 
reduced to a quarter of one per cent and subsequently it 
was removed entirely.” 

Professor Zartman’s observation was made in 1906 
but since that time Massachusetts has returned to 
the “Asset Tax” applied to her own companies as 
will be shown later.*? 


Popularity of Gross Premiums Tax 


YPES of taxes applied to insurance companies 
were increasing in number throughout the latter 
part of the century with perhaps a growing tendency 
to use the gross premiums tax. Even as early as 
1870 this tendency was evidenced by the attention 
paid to it by insurance officials. Mr. John A. McCall, 
President of the New York Life Insurance Company 
in 7898, in an address before the twenty-eighth Na- 
tional Convention of Insurance Officials, reviewed 
the history of the institution of life insurance. Quot- 
ing from the proceedings of the first national con- 
vention of insurance officials which was held in 1871, 
he said :*% 
“A resolution that a tax on gross premiums should not 
exceed 114 per cent was adopted by a vote of thirteen to 


ten.” 

Professor R. T. Ely makes the same observation 
in his book, Taxation in American States and Cities, 
written in 1888, in which he shows that twenty out 
of the twenty-eight states were using the gross 
premiums tax, and in the Maryland Tax Commis- 
sion report of 1882, which he quotes, he finds the 
following recommendation :** 


“We recommend a 1 per cent gross premiums tax on 
domestic companies and a 1% per cent gross premiums 


tax on foreign companies. 

Zartman found the tendency, in his review of in- 
surance tax history, concerning which he said,*> com- 
paring the popularity of gross premiums taxes to the 
asset tax, 


ce 


By 1870, while only a half dozen states were 
taxing assets directly, no less than twenty-two were levy- 


ing a tax of from one to five per cent on gross pre- 
miums. 


The growth in popularity of the gross premiums 
tax at the beginning of this century is clearly shown 
in the tax literature of that period. At the conclu- 
sion of an address on the taxation of legal reserve 
life insurance companies, given before a National Tax 
Association Conference, Mr. Joseph A. DeBoer said :*° 


“c 


In conclusion of the subject I advocate a uni- 
form state tax of 1 per cent on gross premiums collected 





41 Zartman, L. W., op. cit., page 218. 

42 Infra, page 29. 

48 McCall, John A., ‘‘A Review of Life Insurance,’’ Proceedings 
of 28th National Convention of Insurance Officials, 1898, pages 9-10. 

4 Ely, R. T., Taxation in American States and Cities, 1888, 
page 453. 

*% Zartman, L. W., op. cit., page 217. 

4% DeBoer, J. A., ‘“Taxation of Level Premium Life Insurance,”’ 
Report of Third Annual Conference, National Tax Association, 
1909, page 146. 
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within each state and in lieu of all other taxes. This 
opinion is based upon a full review of taxation practice, 
expert opinion, and the just obligations of the business 
to the support of state government.” 


A resolution passed at the Third Annual Confer- 
ence of the National Tax Association, in 1909, 
recommended the appointment of a committee to 
study and investigate the question of insurance tax- 
ation and asked that the commitee report at the 
next annual conference. The committee was duly 
appointed and reported in part as follows :*7 


“ec 


That this plan (Gross Premiums Plan) has met 
with favor is shown by the fact that of all the states in the 
Union, taxing domestic companies (twelve practically do 
not tax them at all) twenty-seven base their license fee 

“tax” on a percentage of the domestic premium receipts 
ag forty- -one adopt the domestic premium receipt basis 


“taxing” foreign companies, operating within their bor- 
ines. 


Methods Used Since 1900 


INCE the beginning of this century the gross 

premiums tax has continued to grow in favor 
and is today the most widely used of all insurance 
tax methods. All of the states of the Union have 
adopted it except two: Massachusetts which still 
uses the asset tax,** levied on the net value of all 
policies (of domestic companies) in force, and Nevada 
which does not tax premiums at all. While it is 
true that the gross premiums tax is probably the 
most important one from the standpoint of revenue 
collected and also true that a comparative degree of 
uniformity has been attained in its application, the 
tendency toward great variation in the matter of 
rates and discrimination in favor of domestic com- 
panies still persists. Mr. W. H. Davis, President 
of the Pacific Mutual Life Insurance Company, in 
an address before the Association of Life Insurance 
Presidents, in 1925 described the situation at that 
time, with regard to the application of the rates used 
by different states in taxing gross premiums of life 
companies, he said :*® 


“cc 


Four states do not impose any premiums tax 
on foreign companies. Twenty-one states do not have a 
gross premiums tax on domestic companies. Seven states 
apply a discriminatory rate in favor of domestic com- 
panies.” 


In a much more recent study of insurance taxation 
conducted by Mr. Edwin H. Spengler and Mr. 
Stanley A. Feiter, in connection with the New York 
Commission for the Revision of the Tax Laws, 
published in 1932, the authors reached the following 
conclusion :°° 

. With the exception of marine insurance which 
is taxed on the basis of average underwriting profit, all 
insurance business in New York is taxed on the basis of 
the gross premiums collected annually. This form of tax 
on insurance has become almost universal in the United 
States, 92 per cent of the revenues collected from special 
state insurance taxes being derived from this source. 


47 Report of Fourth Annual Conference, National Tax Associa- 
tion, 1910, page 293. 

48 See Schedule ‘‘Premiums Taxes on Life Insurance Companies 
of Other States Levied by the 48 States,’’ below. 

47 Report of Proceedings of Annual Convention of Association 
of Life Insurance Presidents, 1925, page 165. 

50 Spengler, Edwin H. and Feiter, Stanley A., ‘‘Taxation of 
Insurance in New York,’’ Memorandum Thirteen of the Report 
of the New York Commission for Revision of the Tax Laws, 1932. 
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With reference to the size of the tax on gross 
premiums, particularly with reference to life insur- 
ance, the practice varies considerably in the United 
States. The study by Spengler and Feiter, quoted 
above, showed that rates varied from 7/10 of one 
per cent to three per cent. A detailed review of the 
gross premiums imposed upon life insurance com- 
panies by the several states follows :"' 
“PREMIUMS 


PANI 
TH 


TAXES ON LIFE INSURANCE COM- 
ES OF OTHER STATES, LEVIED BY 

E 48 STATES, ALASKA, HAWAII, AND 
THE DISTRICT OF COLUMBIA” 


ALABAMA— per cent of gross premiums less return 
premiums. 

ALASKA—2 per cent of gross premiums less reinsur- 
ance premiums. 

ARIZONA—2 per cent of all premiums collected less 
return premiums, less reinsurance on business of the state. 
All fees and taxes subject to the retaliatory law. 

CALIFORNIA—2.6 per cent of gross premiums less re- 
turn premiums and reinsurance premiums paid to author- 
ized companies, and less county and municipal taxes on 
real estate owned by companies in California. Subject 
to retaliatory law. 

COLORADO—2 per cent of gross premiums received 
less net reinsurance premiums paid to companies in Col- 
orado. No tax if more than 50 per cent of companies 
assets are prescribed by law. Retaliatory provisions of 
other or greater charges by other states. 

CONNECTICUT—2 per cent of gross premiums of 
foreign companies (of other countries) less return pre- 
miums and less percentage of tax paid by reinsurance com- 
panies on reinsurance ceded, not to exceed 2 per cent. 
Reciprocal provision for taxes of companies and associa- 
tions of other states. 

DELAWARE—L5 per cent of gross premiums, less divi- 
dends paid. Retaliatory provisions for greater charges 
by other states. 

DISTRICT OF COLUMBIA—1 per cent of net pre- 
miums collected in the District. 

FLORIDA—2 per cent of gross premiums less return 
premiums and reinsurance premiums paid to authorized 
companies. 

GEORGIA—1.5 per cent of gross premiums less return 
premiums and reinsurance to companies licensed in Georgia. 

HAWAII—2 per cent of gross premiums less return pre- 
miums and reinsurance in companies or corporations au- 
thorized to do business in the territory. 

IDAHO—2 per cent of gross premiums less refunds, 
dividends and coupons in the nature of return premiums 
and less reinsurance premiums received from authorized 
companies 

ILLINOIS—2 per cent of gross premiums less the 
amount paid for reinsurance to companies duly licensed 
for Illinois, return premiums and dividends in cash or in 
reduction of premiums. 

INDIANA—3 per cent of gross premiums received, less 
return premiums, reinsurarce premiums received and losses 
actually paid in the state, except losses on account of re- 
insurance. Mutual companies may deduct dividends paid 
to policy holders. Retaliatory provisions for greater 
charges by other states. 

1IOW A—2.5 per cent of gross premiums less premiums 

on reinsurance risks written. Retaliatory provisions apply. 

KANSAS—2 per cent gross premiums received, less 
premiums returned and dividends paid to members, or 
any part of premiums used in abatement, and less rein- 
surance accepted from authorized companies. Retaliatory 
provisions for greater charges. 

KENTUCK Y—2 per cent of gross premiums less can- 
cellations and reinsurance in authorized companies. 

LOUISIANA—0.7 of 1 per cent approximately of gross 
premiums. State license is on the basis of approximately 
$70 per $10,000 of gross premiums collected. 

MAINE—1.5 per cent of gross premiums received less 
return premiums and premiums on reinsurance in author- 


51 Quoted from ‘‘Fees and Taxes Charged Insurance Companies,”’’ 
New York (State) Insurance Department, 1931. 
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ized companies. Retaliatory provisions for other or great- 
charges by other states. 

MARYLAND—L.5 per cent of all premiums less re- 
turned premiums on cancelled policies and reinsurance in 
admitted companies. 

MASSACHUSETTS—0.25 per cent of net value of 
Massachusetts policies. Retaliatory provisions apply. 

MICHIGA N—2 per cent on gross premiums. 

MINNESOTA—2 per cent of gross premiums less re- 
turn premiums on all direct business and less any dividend 
or unused portion of premium deposits applied toward the 
payment of any premium. 

MISSISSIPPI—2 per cent of gross premiums less ma- 
tured endowments and cash dividends paid under policy 
contracts, provided however, that the tax will not be less 
than 1.75 per cent of gross premiums. Delta Board, 
Yazoo, Mississippi has the right to collect same amount of 
privilege tax as imposed by the state. 

MISSOURI—2 per cent gross premiums less dividends 
allowed policy holder but retained by the company in pay- 
ment of premiums; 1 per cent premium tax on stipulated 
premium life insurance compaines. Retaliatory law opera- 
tive for other or greater charges by other states 

MONTANA—2 per cent of gross premiums over the 
first $5,000, 2.5 per cent on the first $5,000, less return pre 
miums on cancelled policies and reinsurance ceded to com- 
panies licensed in Montana for direct writing. In addition, 
a corporation tax of 1 per cent is paid on net income, i. e., 
gross, less expenses, losses and addition to net reserves 
Retaliatory provisions apply. 

NEBRASKA-—2 per cent of gross premiums less return 
premium and reinsurance premiums paid. 

NEVADA—No premium taxes. No statutory reciprocal 
or retaliatory tax on premiums. 

NEW HAMPSHIRE-—2 per cent of gross premiums less 
payments on account of death losses, provided however 
that the rate shall not be less than 1.5 per cent of gross 
premiums. Deduction of dividends not permitted. Retalia- 
tory provisions apply. 

NEW JERSEY—Life companies are taxed only in re- 
taliation. 

NEW MEXICO—2 per cent of gross premiums less re- 
turned premiums and reinsurance in admitted companies. 
Retaliatory provisions for other or greater charges by 
other states. 

NEW YORK—1 per cent of gross premiums less return 
premiums in cancellation of policies, premiums on policies 
not taken, and dividends paid to policy holders, and less 
premiums paid for reinsurance in corporations subject to 
this tax. Retaliatory provisions for greater taxes apply. 
Credit 1 per cent of par value of New York State bonds 
owned. 

NORTH CAROLINA—2.5 per cent of gross premiums 
receipts with no deductions except for return of premiums. 
Tax shall be only 0.75 per cent if more than 20 per cent 
of the assets of the company are invested in the bonds 
of North Carolina or any of its counties or municipalities. 

NORTH DAKOTA-—2,5 per cent of gross premiums re- 
ceived, less return premiums on cancelled policies and less 
reinsurance premiums received from companies authorized 
in North Dakota. 

OHIO—2.5 per cent of gross premiums received less 
return premiums paid and reinsurance premiums received. 
Retaliatory provisions for other or greater charges by 
other states. 

OKLAHOMA-— per cent of gross premiums less can- 
cellations and reinsurance in authorized companies and 
less dividends paid to policy holders. 

OREGON—2.25 per cent of gross premiums less return 
premiums, unabsorbed premiums, dividends paid to policy 
holders and reinsurance paid to admitted companies. 

PENNSYLVANIA—2 per cent of gross premiums re- 
ceived less reinsurance in admitted companies, return pre- 
miums, and dividends used by policy holders in paying 
premiums on new or old policies. Retaliatory provisions 
apply. 

RHODE ISLAND-—2 per cent of gross premiums less 
return premiums and, in the case of mutual companies, 
less dividends applied in part payment or returned to 
policy holders. Also deduction for reinsurance premiums 
paid to authorized companies. Retaliatory provisions ap- 
ply for other or greater charges by other states. 











June, 1938 


SOUTH CAROLINA—2 per cent of gross premiums 
less dividends returned in cash and return premiums. If 
one-quarter of the reserve on South Carolina policies is 
invested in bonds of South Carolina or of its counties or 
municipalities or in other authorized property, a reduction 
of 0.25 per cent is allowed. Maximum allowance is 1 per 
cent. 

SOUTH DAKOTA—2.5 per cent of gross premiums 
less return premiums on cancelled policies and reinsur- 
ance in authorized companies. Retaliatory provisions 
apply 

TENNESSEE—2:5 5 per cent of gross premiums less re- 
turn premium, reinsurance premiums paid to companics 
licensed in Tennessee, and cash dividends. 

TEXAS—3 per cent on gross premiums. Reductions 
made if reserves on Texas business are invested in Texas 
securities, as follows: 30 per cent equals 2.6 per cent; 60 
per cent equals 2.3 per cent; 75 per cent equals 2 per cent. 

UTAH—1.5 per cent of gross premiums less return pre- 
miums and less property taxes paid in Utah. Retaliatory 
provisions apply. 

VERMONT-—2 per cent of gross premiums less return 
premiums, cash dividends paid to policy holders and re- 
insurance in authorized companies. Retaliatory provisions 
apply. 

WASHINGTON—2.25 per cent of gross premiums less 
premiums paid to authorized companies for reinsurance. 
Retaliatory provisions apply. 

WEST VIRGINIA—2 per cent of gross premiums less 
return premiums and dividends allowed in reduction of 
premiums, and less reinsurance in authorized companies. 

WISCONSIN—2 per cent of gross premiums less divi- 
dends paid in cash or applied in part payment of premiums. 

WYOMING—2.5 per cent of gross premiums less re- 
turn premiums and dividends paid to policy holders. 


The predominant use of the gross premiums tax 
especially with regard to life insurance companies 
does not mean, however, that all other forms of taxes 
have been abandoned. As a matter of fact there 
exists also a heterogeneous array of additional taxes, 
and special privilege taxes, more properly called 
fees, consisting of: Corporate taxes in the form of 
direct levies on capital, flat license fees, franchise 
taxes, asset taxes, municipal taxes, (An example of 
this type is found in Mississippi, where certain 
municipalities have the right to impose the same tax 
that the state imposes. See table above.) privilege 
taxes, agents’ licenses, fees for the service of sum- 
mons, valuation taxes, examination taxes, and de- 
partmental fees. Professor Albert H. Mowbray has 
listed and classified the special privilege taxes as 
follows :°? 


METHODS OF TAXING INSURANCE 
COMPANIES 


1. Fees paid the insurance departments for company 
licenses, a direct privilege tax. 

2. Fees paid the insurance departments for agents’ li- 
censes, an indirect privilege tax. 

3. Fees paid to local communities for agents’ licenses, 
and sometimes company licenses, an indirect priv- 
ilege tax which is not now often allowed, the state 
law requiring that its license be accepted as according 
the privilege in all parts of the state. 

4. Fees paid the insurance department for filing state- 
ments and papers, and for certifying documents, an 
indirect privilege tax to the extent the law requires 
filing, and a service charge in other cases. 

5. Fees paid the office of The Secretary of State for 
filing documents if separate filing is required, and in- 
direct privilege tax. 

6. Expenses paid the insurance department for exami- 
nations when the law requires that the expense of the 
examination be borne by the company examined, an 


*2 Mowbray, Albert H., Insurance: Its Theory and Practice, 1930, 
page 445, 
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indirect privilege tax when the examination is re- 
quired by law. 

In addition to these six classes of taxes enumerated 
in Professor Mowbray’s table, there seem to be four 
others not included in the gross premiums tax or 
in the real or personal property classes of taxes. 
These are: (1) The capital stock tax which is still 
used in Pennsylvania on fire and marine companies ; 
(2) the tax on net value of policies, as used by 
Massachusetts applied to life companies; (3) the 
tax on surplus as used by New Jersey ; and (4) the 

“apportioned underwriting profit” tax on marine 
insurance companies, as used by New York. 


Summary of Development of 
Insurance Tax Methods 


T THE beginning of this discussion of the devel- 

opment of methods of taxing insurance corpora- 
tions certain tendencies were noted as_ being 
characteristic of that development. The present 
situation indicates that the same tendencies persist. 
Uniformity of method as between states is still lack- 
ing although with respect to the gross premiums 
tax much has been accomplished. The tendency to 
differentiate widely, both the type of tax and the 
extent of its application as between foreign and 
domestic companies, and the consequent use of the 
reciprocal or retaliatory provisions is clearly seen 
in the resumé of state laws with regard to life in- 
surance taxation.** The widely different types of 
taxes applied to different kinds of companies, for 
example, life and marine companies, particularly in 
New York, the pioneer state in insurance taxation 
illustrates the continuance of the third characteristic. 
Finally, Professor Mowbray’s enumeration of special 
privilege taxes °* demonstrates the persistence of the 
fourth characteristic. 


Municipal Revenues and Expenditures 
(Continued from page 334) 

ment and collection machinery. Most cities need 

well-nigh revolutionary improvements in one or 

both of these functions ; every municipality can effect 

some improvement every year and can by this means 

continually improve its revenue situation. 

4. In some states cities may look forward to in- 
creases in receipts from taxes administered by the 
state governments. Absence of effective control 
machinery for assuring economical expenditures 
raises question as to the wisdom of this fiscal 
mechanism. 

5. There is good reason to believe grants from 
states will and should increase, particularly in indus- 
trial and commercial sections as distinguished from 
those economically dependent primarily on agricul- 
tural and other natural resource exploitation. This 
is a normal concomitant of better state tax measures 
and of improved fiscal relationships between state 
and federal governments. The grant-in-aid tech- 
nique, however, requires extensive study and in use 
needs careful safeguarding. 


53 Spengler, Edwin H. and Feiter, Stanley A., ‘‘Taxation of 
Insurance in New York,’’ Memorandum Thirteen of the Report 
of the New York Commission for Revision of the Tax Laws, 
1932. Pages 27-32. 

54 Mowbray, Albert H., Insurance: Its Theory and Practice, 1930, 
pages 33 and 445. 
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THE TAX 


Business Taxation in the Southern States 


(Continued from page 342) 

“So large an amount of land is now held by the State 
by virtue of such purchase, that it greatly reduces the re- 
ceipts of revenue to the State treasury, thereby causing 
embarrassment to the State, and making it necessary that 
a greater rate of taxation be continued on all the property 
f the State.” 

Aside from borrowing, the only answer to an 
increasing demand for revenue in the face of vanish- 
ing th values is some other source of income. 
The Governor, in his message of November 17, 1873, 
emphasized the fact that ‘ Tt will be necesary for you 
to revise with utmost care your laws on the subject 
of taxation, and carefully explore and _ utilize all 
sources of revenue not now embraced in the same.” 
Heavy debts were incurred to meet part of this 
difference between receipts and disbursements. But 
that part of the difference that was not paid from 
borrowings came largely from taxes on business and 
occupational pursuits. 

In 1868,?' under the carpet-bag government, the 
legislature had tripled the property tax rate, and 
extended the list of businesses and occupations sub- 
ject to the gross earnings tax, and with few excep- 
tions placed the latter at three-fourths of one per 
cent, the same as that on property. The three- 
fourths of one per cent tax applied also to all auc- 
tions under legal process, factors and commission 
merchants, cotton pickeries, cotton and merchandise 
warehouses, lotteries, banks, corporate dividends, 
real estate brokers, breweries, express and telegraph 
companies, and “upon the annual gains, profits or 
incomes of every person residing within the state, 
from’ whatever source derived,” and upon all salaries 


20 Governor’s message, November 15, 1876. 

2! Acts of Alabama, 1868. p. 297. 

Italics mine. Deductions: other taxes paid, rent on home, 
and actual rent, wages, interest and repairs, (not including im- 
provements), in one’s business or occupational pursuits. 





TABLE 


The growth of taxes on ordinary businesses and occ upations in Mississippi to 1865. 
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of other persons, upon the excess of gains, profits, 
incomes, fees, or salaries, over ten thousand dollars.” ? 


3y the same act, 1868, in addition to the gross 
“arnings taxes on occupations, the following other 
business taxes in specific amounts were enacted: 
Race tracks 


At, or within ten miles of municipalities of Per Year 


Less than 5,000 population... oA eee 
5,000 to 10,000 population ...... 100 
Over 10,000 population ..... ie saponin en ne 
Lotteries 500 
Liquor dealers, mtelt 
On steamboats ..... feel acl ty stn’ 175 
In unincorporated places. 5 Aca ee scacrteae 50 
In incorporated places: 
1,000 to 5,000 population . areata bi 25 
Over 1,000 population . Si Sailas wae ahha a 200 


Liquor dealers, wholesale 
Where population is 


Less than 5,000 ... = Ancnbe Ang neh alata 15 

5.000 to 15,000 ........ Solace Siar stat dis ay de oe 

Over 15 Oc I es i Mir bi sinew: aa 
Liquor compounders, distillers or rectifiers 25 
Brewers ..... 5 (ier: ’ 15 
Tobacco and cigar dealers : Si 10 
Livery stables .. ” 
Keepers of stud horses and jacks ; 5 
Horse and mule dealers ... 10 
Brokers of stocks, bonds, and other securities 50 
I SUIROINOES. 62. ccs ewe. we ewot en 50 
Real estate agents ........ 25 
Insurance agents, per company ‘represented... 5 
Dentists OR emis Gna potent ares eee ; 10 
Physicians and surgeons en eee Sh Sai 10 
Lawyers ... a eR Oe Perr ne re od ee . 2 
Druggists 


Population of 


Demeeee MCRN, I io ie oo an'ss sc sere beae pani eee Wardeerearerelh 5 

i S| | ae ee ee sais copa bode) 10 

Over 5 000 ce ee eee 20 
Commission merchants and brokers pats 5 
Peddlers 

EE IN hc txeis css es, 8 ee USS A Seaty Haws. caters 40 

er ere 20 

OE 10 





23 Acts of Alabama, 1868, p. 297. 


Ill 


The years indicated are the years in which General Revenue Bills were enacted. 








Business 1807 | 1844* 
Lawyers | $10.! 
Physicians $10.! 


Auctioneers Gross sales 14% 


Sales 24% 


Peddlers and hawkers Per county $50. 


Merchants Per $100 stock $0.50? 


Taverns } $20.4 
Billiard tables Repealed‘ 


Money lenders 


Nine or ten pin or other public play alleys $10. 
Race tracks $50. 
rheatres $50. 


Ferries, toll bridges and cturnpikes 
Brokers in bullion or exchange 
Circuses 

Liquor dealers 

Traders in slaves, horses and mules 
Citations 


Acts of Miss 
Territory 1807-09 


Sales 3/10% 


1 yr. $100. 6 mos. $60. | 
Loans 3/10% 


Receipts 4% 


Laws of Miss. 
1844 








| 1856 1863 March 9, 1865 

es = Sant SEER SO i HIE see 
= _ ee ee eee 

| 

mn ee eee 

| Sales 3% Non- ong 1% 

| Resident 4 

13% sales plus $10. to $50. 3% sales | In addition to taxes levied in 





| — 1863; 2% of the gross profits 
| Per $100 sales $0. 20 Per $100 sales $0.20 of all iron foundries, machine 
|- — shops, saw mills, blacksmiths, 
| “$5 to ) $100 ‘according shoemakers carpenters, sad- 
| to location — dlers, harness makers, and 
| other mechanics, and all deal- 
ers and speculators in grain, 
provisions, tobacco, salt, 
horses, mules, hogs, or cattle; 
which'shall be assessed and 








|——— ec oe 





Per $100 loans $0. 20 Per $100 loans : $0. 20 














$25. ' $50. | collected with other taxes. 
a. —l a 7 

—  —_— "$25. | 

Per $100 rec'd $0.25 a "Per $100 rec’d $0.50 | 


$200. - 
Per day $25. 





Per day $25. “ } 


Sales 10% 
Per $100 sales $0. 50° 


| 





Laws of Miss. 
1856 


Laws of Miss. Laws, Sp. ‘Sess. ; 1865, 
1863 Ch. 1 





1 Discontinued after 1807. 
Exemption— Rate: $.25 after 1808; $.3314 after 1818; $.20 ag? 1820, and sub- 
sequent changes. Base: changed to sales, 1809: purchases, 1856; 1857, sales. 
* County Tax. 





‘ Tax of $100. repealed. Paid and unpaid tax for previous year remitted. 
5 Addition of number of occupational taxes accompanied by increase from \% to 
3/10% on land tax, and additional items subject. 
* Before 1863, dealers in slaves, horses, and mules had been carried under “‘auction- 
er”’ classification. 
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ie A ME iis oii keke c ined dens 10 on the basis of population; insurance agents, the 
A I o.oo du cna eemdncte kee nenneees 25 number of companies represented ; druggists, on the 
ee wai OWA NN PPA Gy eet Soe tee ns “— basis of population ; peddlers, the kind of conveyance 
THORS ooo onnccccccccccccvccerccccccteceseceee used ; billiard, pool, and like play parlors, the number 
Fire arms, dealers in .......................005- .. of tables or alleys. 

Auctioneers ........... sie pi am ois: sg -. 2 The first indication of a definite trend toward the 
ag Me than religious, agricultural or 10 development of a system of taxes based on external 
Circuses, iin ee evidences was in the act of 1875. In that year the 


Menageries, or museums, each exhibition. ... 20 
Side shows, accompanying circus or menagerie, each 
exhibition a A Skt ane ee er et cera ced ae 10 


Concerts aNd MHUSICAIS, CACH « <. «oo. os ccs cs se persian 10 
An examination of the above schedule shows that 
other than the tax on gross receipts, the process for 
rate differentiation for the individuals or firms with- 
in a particular trade or occupation had not, at that 
time, progressed far beyond the kind or class of 
occupational pursuit of the taxpayer. In other words, 
a comparison of this act with the tax of 1866, and 
the pre-war taxes shown on Table I indicates that 
the bases used for determining individual liability 
were of essentially the same character in each act. 
In many cases, the occupation was taxed in a fixed 
amount, no account being taken of differences in 
individual tax-paying power. In most of those cases 
in which an attempt was made to recognize indi- 
vidual differences, the base used was gross earnings. 
Nevertheless, in a few occupations, presumptions 
were used to approximate relative taxable capacities. 
For instance, the tax on race tracks was graduated 








TABLE IV 


The growth of the tax on ordinary businesses and occupations in Georgia to 1861. 
The years indicated are the years in which General Revenue Bills were enacted. 


























Business 1800 1845 1861 
Merchants Per $100 stock | Per $100 stock | 
| $0.3134 $0.31 34 
L awyers : | ; 4 | io 7 5 if 
Pp hy sicians : | - 4. | 7 4. -  * , 
Gaming tables 500. - | No licenses: | é 8 
| issued | 
Billiard tables | -stt-e.6hUrhTtCtCt”; 
Factors and brokers | 4. ae 2 a 
Merchandise wares and liquors | Per ee, Per $100 sales q " = 
Peddiers ma i ee 
Auctioneers 1 100. 
Money len lenders and n note shavers a ; 7 Per $100 cap. ; Per $100 cap. 
| $0.311%4 $0.40 
Lotteries = | 1 Pests $100 rec'd | 1000. 


Per $100 rec d | 
$0.10 


Ferries, turnpikes, and toll bridges 














Dentists | - — eee aera ; - 
Photographers : 
Race tracks oy 





Insurance companies | | 


Premiums 1% 











Express companies | | 





























| Gross receipts 
| 1% % 
Banks | | Pes0.40 cap. 
Railroads ia a | - ee I Cap. et stock ck 4% 
asa Cie —_— be : rere ass nies 
Citation | Marbury and |Hotchkiss CodelC ode of Georgia 
|\Crawford Digest 1845, | 186 
‘ee Chap. III Sec. 739 
- 1 
' Enacted 1819. 
Maximum No. 
Licensed Tax 
ING 5 eco al migp avis abtierdcca tard Tae Gon Nee 6 Gaara dee ae 6 $100 
i Sng deo asa arca aoe aruha-o arabe a foiag gr abo ece: aia etaxaon wiag alee 25 
5 “occ alas ari adi Gi ida acg ae wc ale ena Gala aee were 2 50 
SEES ARES a ene ee Cn RE CE ape apenas 2 50 
PE aoa iccoip oe sie Hm S arsine Ree wa awe ee ewe 2 25 
SNE nr NII oe how’ cv'ese-n aoe wank oe oi iele are ieveeceis y%% 


? Pool and Billiard, $25. 
Bagatelle, nine and ten pin alleys, $10. 


uniform general property tax was adopted in Ala- 
bama, in place of the ad valorem tax on only land 
values and taxes in specific amounts on selected 
categories of personal property. But to protect the 
property owners against’ excessive rates and to in- 
sure that a greater part of the tax burden would be 
shifted to non-property-owning persons of tax-pay- 
ing ability, a property tax-rate limitation was placed 
in the constitution below that which would be 
necessary to finance the state government if entire 
reliance had been placed on property. The combi- 
nation of circumstances was, therefore, focused in 
such way as to make it virtually mandatory upon 
the legislature to turn to business for an increasingly 
larger proportion of the state’s tax income. The 
revenue act of 1875 marks the beginning of what 
may be considered a second phase in the develop- 
ment of occupation taxes in Alabama, when con- 
sidered from the standpoint of the base used for 
determining tax liability. During the decades of the 
seventies and eighties the tax on gross earnings be- 
gan to lose favor. Self assessment was the method 
usually used; but that was unsatisfactory from the 
administrative point of view from the outset. The 
alternative was inquisition by the assessors, and that 
was objectionable to the taxpayer. In 1883 the state 
auditor reported that— 


“Taxes upon salaries, gains, incomes and profits are re- 
garded with disfavor by almost every tax-payer.... They 
are in the very nature of things attained by processes 
inquisitorial in character, and therefore’ to most persons 
exceedingly obnoxious. In addition to this the law has 
never been and probably never will be properly executed, 
and consequently does not bear equally upon all....I do 
not hesitate, therefore, to give it as my opinion that it 


should be repealed.” ™ 
To meet the objections to a tax based on gross 
earnings, and to approximate with such bases as 
were at hand, a justice in the distribution of burden 
with respect to business comparable to that which 
it was hoped had been achieved in the general 
property tax with respect to property, an increas- 
ingly larger number of businesses and occupations 
were taxed on external evidences of earnings. The 
principal taxes that were imposed upon presump- 
tions of earnings in the act of 1875 were the follow- 
ing : 25 
Race tracks 


Per Year 
Within two miles of cities of less than 5,000 popu- 
lation $ 50 
Within ten miles of cities of 5,000 to 10,000 popu- 
[et ae Se ee Tt Ce Riek a 100 
Over 10,000 population eee teasenews OO 
Liquor dealers, retail 
On steamboats ..... tree Senaoay wu caauaeeaen 100 
In places with population of 
Less than 1,000 ....... ee aay ee ay oe ee are 7 
1,000 to 5,000 ....... EN Oe 100 


Over 5,000 a ee ee 


* Seligman, The Income Taz, p. 411,—quoting auditor’s report, 
1883, p.. 17. 


2 Laws of Alabama, 1874-75, p. 3. 
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Liquor dealers, wholesale 
Where population is 
Less than 1,000 

1,000 to 3,000 
Over 3,000 
Livery stables 
Population of 
Over 5,000 
Under 5,000 


Brokers, money and security 
Where number of population is 
ILess than 5,000 
Over 5,000 


Insurance 
Each agent 
Each sub-agent, per county 
Druggists 
Where population is 
Less than 1,000 
1,060 to 5,000 
Over 5,000 
Peddlers, per county 
In a wagon 
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PARE ET rE Pera Ur pee yy ee 20 
NUNN Sao tin Se ete) a ee 10 
30 Patent Medicine peddlers, per county 25 
75 The following gross receipts taxes were also levied 
and graduated in fixed amounts: 
” Merchants 
25 Gross receipts Per $100 
15 $500,000 or less ..... tO Fn lei Lies sa $ 30 
Excess of $ 50,000 to $100,000..... ............. 20 
Excess of 100,000 to 200,000................... 15 
75 Excess of 200,000 to 500,000 Pc ee) ee a 10 
100 Excess of 500,000 .... with slaion 8 
7 Ferries and toll bridges 
25 With gross annual receipts of 
10 Over $ 100 to $ 300* 5 
Over FO to 1.000 ....... 25 
Over ES00 .... 2. ccc: Ce eee 100 
= Attention is directed to the fact that in the above 
30) schedules of taxes, the dominant presumption of 
taxable capacity was the number of population in 
40 * (Note: Schedules, $300 to $700 not given in statute.) 
TABLE V 


The growth of taxes on ordinary businesses and occupations in Louisiana to 1853. The years indicated are the years in which General Revenue Bills were enacted. 


1813 


Occupation 

Wholesale and commission merchants $50. 
Retail merchants " $15. 
Retail liquor dealers (over 1 qt.) | $15. 
Taverns and grog shops $10 
Peddlers and hawkers . $10. 
All brokers $25. 
Auctioneers $50. 
Lawyers $25. 
Physicians $25. 
Surgeons $25. 7 
Druggists $25. 
Billiard tables $50. 


Banks 

Steamboats 

Merchants 

Merchants on boats 

Slave traders 

Money lenders 

Public officers, compensated in fees 


Insurance companies 


Hotels (per boarder per yr.) 
Storage warehouses 
Furniture stores 

Shipping offices 
Intelligence offices 


Restaurants 


Money ‘and exchange brokers 
Merchandise brokers 
Dentists _ 
Notary publics _ 

Beer dealers (non-spirituous) 
Bowling alleys or nine pins 
Theat res : 

Menageries or circuses 
Livery stables 

Cotton pickeries 
Pawnbrokers 

Race tracks 


Citations 
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the locality in which the business was conducted.”® 
This index, as will be shown later is one of the 
most popular objective indices in the Southern States 
in the assessment of liability under the ordinary 
business or so-called occupation tax. The character 
or structure of Alabama’s business tax system has 
not materially changed since it was outlined in 1875. 
Many businesses have been added to the list since 
that time so that at present it includes over 160 
different business or occupational pursuits with not 
less than ten different indices or combinations of 
indices used for establishing liability. 

An examination of the historical development of 
the tax on businesses and occupations in other states 
indicates about the same processes in operation as 
in Alabama—the differences being primarily as to 
particulars. Two of the Southern States, Arkansas 
and South Carolina have not developed the business- 
occupation tax on the elaborate scale that the other 
states have. The reason for Arkansas’ failure to 
develop the tax has apparently been the narrow 
interpretation that the State Supreme Court has 
placed on the tax clause in the constitution. An- 
other important exception to the usual type of de- 
velopment is in Louisiana. In that state the Supreme 
Court consistently held that the uniformity clause 
in the constitution prohibited the graduation of taxes 
on business occupations. Consequently, in the de- 
velopment of the tax in that state the court never 
admitted the use of external or objective appearances 
as bases of rate progression. All taxes were stated 
in specific amounts, as “retail merchants $15” 

r “insurance companies $500.” 27 In 1879, in 
order to overcome the strict interpretation by the 
Supreme Court, the constitution was changed to 
make graduation of business taxes not only permis- 
sible but mandatory upon the legislature. In the 
session of the legislature the following January, a 
license tax was passed which included every busi- 
ness or occupational pursuit not specifically exempt 
under the constitution.2* With few exceptions every 
schedule was graduated on the basis of gross re- 
ceipts. Businesses were grouped under certain heads, 
as “manufacturers,” “use of money,” “commercial 
business,’ “insurance,” “carrying and_ storing,” 

“amusements,” “food purv eyors, ” and “professional 
and business occupations.” The various activities 
having been classified the next step was to provide 
a consistent and suitable means for determining the 
tax-liabilitv of the individual members of the various 
groups. To do this, there were first arranged several 
systems of graduated tax rates—each system to be 
applied to its appropriate occupations or lines of 
business. To illustrate, one of the systems was com- 
posed as follows: 





Amount of Tax 


First class ... $2,500 

Second class * rae 2,000 

Third class _. 1,500 
* 

Tenth class ae wes <n — 25 

Eleventh class 10 


~ 8 Tt is probable that the development of the French patentes, 
which had virtually reached their modern form by 1844 furnished 
a model for the development of business taxes based on presump- 
tions in the Southern States. The similarity of the French tax 
developed in the forties to that of the Southern States in the 
seventies and eighties lends support to this inference, though 
evidence on this point is not conclusive. 
* N. B. Class omissions for purposes of brevity. 
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In order to apply this system of graduated rates, 
the various activities to which it was to be applied 
were also graded into eleven classes to correspond 
with the eleven tax grades. Manufacturers, for ex- 
ample, were graded on the basis of gross receipts 
as follows: 

Gross Receipts 


BIEGRIGINSS) kc. Ho oe boas oacemad over $10,000,000 

Second class EA ee over 8,000,000 

IR CIASS ioe ics ast ges s bee ows over 6,000,000 
* 

WORGRTCIASS:.... 5 5.55 2 cc cows xa a ees over 100,000 


Eleventh class 100,000 or less 


By relating the two above tables, it may be readily 
ascertained that the tax upon a manufacturer whose 
gross receipts for the past year had been $10,000,000 
or over, would have to pay a tax of $2,500 as a con- 
dition precedent to the right to continue in business 
the ensuing year; or, if his gross receipts had been 
between $8,000, 000 and $10,000,000, his tax would 
have been $2,000, and so on. The other groups 
were similarly graded, usually on the basis of gross 
receipts to correspond with a system of graduated 
tax rates arranged for it.2° Although changes have 
been made in the Louisiana system from time to 
time, it still retains in outline the substance or form 
that was given to it by the act of 1880. Instead of 
being a tax based on objective evidences of ability 
to pay, it is a self-assessed tax based on gross re- 
ceipts. 

With the possible exception of the Louisiana tax 
since 1880, none of the business license tax systems 
included in this survey can be said to have been 
developed under any pretense at planning or co6érdi- 
nation into a unified system. Each of them is a 

(Continued on page 384) 


TABLE VI 


The assessed valuations for real and personal property for Alabama, Louisiana, 
Mississippi, Tennessee and Georsia for the years indicated. Together with the 
_ Percentage increase or decrease from the pre ceding ye ar.! 





























. | Total Assessed Per Cent Chané¢e 
Year State | Property Values from Preceding Year 
~ Alabama | $432,198,762 
Louisiana 435,787,265 
1860 Mississippi 509:472.91 2 
Tennessee | 382,495,200 
Georgia 618,232,387 
Alabama $124,466,076? Dec. 71.2 
j Louisiana 202,697,512 Dec. 53.5 
1870 Mississippi 141,823,112 Dec. 72.2 
| Tennessee | 203,625,729 Dec. 46.9 
Georgia | 181,775,615 Dec. 70.6 
Alabama $122, 867, 228 Dec. 1.3 
Louisiana 160,162,439 Dec. 20.9 
1880 Mississippi 110,628 129 Dec. 22.0 
Tennessee 228,154,432 Inc. 12.4 
Georgia | 251,963,124 Inc. 38.6 
Alabama $258,979,575 Inc. 110. 7 
| Louisiana 234,320,780 | Inc. 46.3 
1890 | Mississippi | 166,772 279 Inc. 50.7 
Tennessee | 328,760,191 Inc. 44.1 
Georgia 415,828,945 Inc. 65.1 
= fae) = |- — ate — 
Alabama | $296 135, 540 | Inc. 14.4 
| Louisiana | 315.583 ,468 | Inc. 34.7 
1902 | Mississippi | 241,189,126 Inc. 44.6 
Tennessee | 406,215,016 | Inc. 25.5 
Georgia | 467,310,646 | Inc. 12.4 
Alabama | $566 807,488 Inc. 91.4 
Louisiana | 550,517,808 } Inc. 74.4 
1912 ! Mississippi | 411 551,004 | Inc. 159.4 
Tennessee 625,686,792 Inc. 54.0 
Georgia | 842,358,342 Inc. 80.3 








! Wealth, Debt and Taxation, 1913 Wot. I, p. 747. 
2 Gold basis. 





27See Table V. 

28 Acts of Louisiana, 1880, No. 119. 

*?See also, Millis, H. A., ‘‘Business and Professional Taxes,”’ 
Proceedings, N. T. A., 1907, p. 442-455; Hart, W. O., ‘“The License 
Tax System in Louisiana,’’ Proceedings, N. T. A., 1909, p. 275-295. 

* N. B. Class omissions for purposes of brevity. Distilling and 
rectifying alcoholic malt liquors, one-half of the above rates. 








































































































































































































































































































































































Accrual Date—State Capital Stock and Franchise Taxes. 
—The capital stock tax and the franchise tax imposed upon 
corporations by the State of Pennsylvania accrue, for 
federal income tax purposes, on the last day of the taxable 
year, fiscal or calendar, as the case may be, for which the 
tax in question is levied or imposed.—I/. T. 3189, 1938-20- 
9341 (p. 2). 


Credit for Tax—Individuals.—In view of the decision of 
the United States Supreme Court in Biddle v. Commissioner 
(58 Sup. Ct. 379, Ct. D. 1303, I. R. B. 1938-5, 11), in which it 
was held that a citizen of the United States who receives 
dividends from a British corporation is not entitled to a 
credit for the British income taxes paid by the corporation 
which are “appropriate” to such dividends, and that such 
taxes are not deductible in st the net income of 
the taxpayers, S. M. 3040 (C. B. IV-1, 198 (1925)) is re- 
voked, and S. M. 5363 (C. B. V-1, 89 (1926) ) and G. C. M. 
3179 (C. B. VII-1, 240 (1928)) are modified. 


Recommended that I. T. 2401 (C. B. VII-1, 126 (1928)) 
be revoked.—G. C. M. 19902, 1938-16-9301 (p. 14). 


Deductions—State Corporate Loans Tax.—The corpo- 
rate loans tax imposed by the State of Pennsylvania ac- 
crues, for Federal income tax purposes, at the time the 
interest on the scrip, bonds, certificates, or other evidences 
of indebtedness is paid and is deductible by the owner of 


the securities. —I/. T. 3184, 1938-17-9310 (p. 2). 


Deductions—State Franchise Tax.—The annual franchise 
tax imposed by the State of Illinois on ordinary business 
corporations, domestic or foreign, which is payable during 
the month of July each year, accrues for federal income 
tax purposes on July 1 of the year in which the tax is 


payable and is for the fiscal year beginning on that date.— 
I. T. 3186, 1938-19-9327 (p. 2). 


Deductions—State Intangibles Tax.—The intangible per- 
sonal property tax imposed by Article VIII, Schedule H, 
Chapter 127 of the Public Laws of North Carolina, 1937, 
accrues on December 31 of each year for federal income 
tax purposes.—G. C. M. 20025, 1938-18-9316 (p. 2). 


Deductions—State Property Tax.—A beneficiary of an 
estate who pays California real property taxes accrued 
during the period of administration, title to such property 
having vested in the beneficiary upon the death of the 
testator, may take a deduction therefor if such deduction 
has not already been taken by the estate—I. T. 3190, 1938- 
20-9342 (p. 4). 


Exemptions—Business League.—The M Organization, 
which was incorporated for the purpose of promoting the 
science and art of medicine, the welfare, friendly relations, 
and unity of the physicians of the State of R in elevating 
the standards of medical education, is not entitled to ex- 
emption under section 101(6) of the Revenue Act of 1936, 
but is exempt as a business league under section 101(7) of 
that Act.—I. T. 3182, 1938-16-9297 (p. 2). 


Inclusion in Gross Income—Period.—W here the taxpay- 
er’s books of account are kept on the accrual basis, con- 
ditional payments which it expects to receive under Title 
III of the Sugar Act of 1937 (50 Stat., 903, 909) should be 
reported as income for the taaxble year in which such pay- 
ments are authorized by the Secretary of Agriculture.— 
I. T. 3187, 1938-19-9328 (p. 4). 


Manufacturers’ Excise Tax—Sales to States or Political 
Subdivisions.—Sales of articles taxable under Title IV of 
the Revenue Act of 1932, as amended, when made by a 
manufacturer, or by his vendee during the period July 1, 
1933, to September 30, 1935, for use in the maintenance of 
a public park by a State or a political subdivision thereof, 
are not subject to tax. 

G. C. M. 11501 (C. B. XII-1. 400 (1933)) revoked.— 
r. C. M. 19860, 1938-19-9334 (p. 28). 


Rulings of the Bureau of Internal Revenue 


Personal Holding Companies—Surtax.—An association 
organized in a quasi- corporate form which meets the tests 
for taxation as a corporation and which is otherwise with- 
in the definition of the term “personal holding company” 
contained in section 351 of the Revenue Act of 1934 is tax- 
able under that section. In the computation of the tax, no 
allowance may be made for deficits existing at the begin- 
ning or end of the taxable year. 


The tax liability of such an association as a personal 
holding company for 1934 can not now be affected by the 
inclusion of its adjusted net income in amended individual 
returns of its members.—G. C. M. 19619, 1938-16-9298 (p. 3). 


Regulations Amended—Inspection of Returns.—Pursu- 
ant to the provisions of section 257(a) of the Revenue Act 
of 1926; section 55 of the Revenue Act of 1934; sections 
105(e) and 106(c) of the Revenue Act of 1935; and section 
55 of the Revenue Act of 1936, income tax returns made 
under the Revenue Act of 1936, and the Revenue Act of 
1936, as amended, and capital stock and excess-profits tax 
returns made under the Revenue Act of 1935, as amended, 
may be inspected by the Special Committee to Investigate 
Lobbying Activities, United States Senate, or any duly 
authorized subcommittee thereof, for the purpose of, and to 
the extent necessary in the investigation of lobbying activi- 
ties in connection with the so-called “holding company 
bill,” or any other matter or proposal affecting legislation, 
which the committee or an authorized subcommittee there 
of is authorized and directed to make by Senate Resolution 
+ a Congress, first session), passed July 
11, 1935. 


The inspection of returns herein authorized may be by 
the committee or a duly authorized subcommittee thereof, 
acting directly as a committee or a subcommittee, or by 
or through such examiners or agents as the committee or 
subcommittee may designate or appoint. Upon written 
notice by the chairman of the committee or of the author- 
ized subcommittee to the Secretary of the Treasury, giving 
the names and addresses of the taxpayers whose returns 
it is necessary to inspect and the taxable periods covered 
by the returns, the Secretary and any officer or employee 
of the Treasury Department shall furnish such committee 
or subcommittee with any data relating to or contained 
in any such return, or shall make such return available for 
inspection by the committee or subcommittee or by such 
examiners or agents as the committee or subcommitte« 
may designate or appoint, in the office of the Commissioner 
of Internal Revenue. Any information thus obtained bj 
the committee or the subcommittee thereof, which is rele- 
vant or pertinent to the purpose of the investigation, maj 
be submitted by the committee or the subcommittee to the 
Senate.—T. D. 4800, 1938-17-9314 (p. 5). 


Stamp Tax—Exemptions—Oil and Gas Lease.—An oil 
and gas lease covering lands in Kansas which merely grants 
a license for the purpose of mining and operating for oil 
and gas is not subject to stamp tax as a conveyance of 
realty. An instrument covering lands in that State which 
crants, sells, and conveys to the grantee an undivided inter- 
est in and to all of the oil and gas and other minerals in 
and under certain lands results in a conveyance of realty 
which is subject to stamp tax. 

S. T. 868 (L. R. B. XVI-43, 19 (1937)) modified.—S. T. 

872, 1938-18-9320 (p. 24). 


Withholding Tax at Source.—The only tax required to be 
withheld at the source with respect to fixed or determinable 
annual or periodical income paid to the Alien Property 
Custodian is the tax which the debtor corporation has 
agreed to pay in connection with its tax-free covenant 
bonds issued prior to January 1, 1934, referred to in section 
143(a) of the Revenue Act of 1936. This ruling is appli- 
cable to income paid to the Alien Property Custodian in 
years governed by prior Revenue Acts.—G. C. M. 19992, 
1938-18-9317 (p. 3). 






Significant Decisions of the Board of Tax Appeals 


Collateral Stock Sold at Loss—Year of Deductibility.— 
Stock pledged as collateral to secure petitioner’s loan at a 
bank was sold by him for cash, subject to the lien of the 
bank, at a private sale. He received less than cost. At the 
time the collateral was less than the marginal requirements 
of the bank and it would not deliver the stock to the pur- 
chaser unless the amount for which the stock was sold was 
paid on petitioner’s indebtedness or marginal requirements 
were otherwise satisfied. Release of the stock was not a 
condition of the sale. The stock was released to purchaser 
at his request in a subsequent year. The amount received 
for the stock was not paid and credited on the loan. It is 
held that, under the facts and circumstances the sale was 
= completed transaction in the taxable year, 1933, and peti- 
ares is entitled to the loss deduction in that year.—Grover 


. Ligon v. Commissioner, Decision 10,013 [CCH]; Docket 
81768 37 BTA —, No. 112. 


Deductions—Actress—Dude Ranch Losses.—(1) On the 
evidence, it is held that the operation of a dude ranch con- 
stituted the operation of a business for profit. Losses sus- 
tained by the petitioner in 1932 ($4,855.90) and in 1933 
($3,096.98) were deductible. 

(2) Petitioner owned a three-fourths interest in a dude 
ranch. It is held that she was entitled to depreciation de- 
ductions as to buildings, equipment, and automobiles. 

(3) Commissioner raised no question as to petitioner’s 
being an actress engaged in the theatrical business in 1932 
and 1933. It is held that entertainment and automobile 
expenses as well as depreciation on automobile were deduc- 
tible—Hope Williams Read v. Commissioner, Decision 
10,015-A [CCH]; Dockets 81099, 81765. Memorandum opinion. 


Deductions—Cost of Legal Defense—Indictment Involv- 
ing Horse-Racing Business.—Prior to and during the tax- 
able year 1934, petitioner’s principal business was the 
breeding and racing of thoroughbred horses. In 1933 he 
was charged by indictment with unlawful purchase and 
possession of heroin, for the purpose of administering same 
to race horses. Conviction would have destroyed his busi- 
ness. It is held that attorneys’ fees and expenses paid in 
the taxable year in connection with his defense, which 
resulted in dismissal for want of prosecution, are deductible 
from gross income as ordinary and necessary business 
expenses.—Hal Price Headley and Genevieve M. Headley, 
Husband and Wife v. Commissioner, Decision 10,009 [CCH]; 
Docket 88174. 37 BTA —, No. 108. 


Deficiency Notice—Manner of Mailing—No Effect on 
Board Jurisdiction.—A notice of deficiency for 1931 mailed 
by registered mail to an address other than petitioner’s and 
not received by petitioner, but returned by postal authori- 
ties to the Commissioner, who remailed it by ordinary mail 
to petitioner’s counsel, is held not a statutory notice of 
deficiency. Proceeding based on such notice is dismissed 
for want of jurisdiction. Henry Wilson, 16 BTA 1280, 
followed.—William M. Greve v. Commissioner, Decision 9971 
[CCH]; Docket 75686. 37 BTA —, No. 69. 


Distribution from Depletion Reserve—Taxability Deter- 
mined.—Where under the laws of Michigan there was no 
provision for the extension of the life of a limited partner- 
ship association organized in 1891 for 20 years, it is held 
that a limited partnership association organized in 1908 for 
the purpose of taking over all the assets and liabilities of 
the old association is a new and distinct association (admit- 
tedly treated here as a corporation) rather than a mere 
continuation of the old, although there was no change in 
stockholders or the business then being carried on. 

Where the evidence is clear that the value of the net 
assets of the old association in 1908 was far in excess of a 
nominal consideration of $40, 000 paid by the new associa- 
tion for such net assets, it is held that the nominal consid- 
eration will not be regarded as establishing the “value” of 
such assets in 1908 for the purpose of determining the “in- 
crease in value of property accrued before March 1, 1913” 
as that term is used in section 115 (b), (d), Revenue Act 
of 1928. 

Where petitioners, who during 1915 to 1923 acquired 
9,000 of the 40,000 outstanding shares of the new associa- 


tion for $1,017,915, received during the taxable year 1929 a 
distribution from the depletion reserves of the new asso- 
ciation based upon the March 1, 1913, value of $17,076,008.22, it 
is held that 25.837 per cent of the distribution was from 
“increase in value of property accrued before March 1, 
1913” and is exempt from tax under section 115 (b), Reve- 
nue Act of 1928. It is held, further, that 74.163 per cent of 
the distribution represents “other distributions from capi- 
tal” and is taxable to the extent that it exceeds the basis 
under section 115 (d). 

Where section 115 (d) of the Revenue Act of 1928 refers 
to “basis of the stock provided in section 113,” it is held 
that under the rule that the intention of the lawmaker is to 
be deduced from a view of every material part of the stat- 
ute, that petitioners’ cost basis must be adjusted as is pro- 
vided in section 111 (b) (3) of that act. It is held, further, 
that under section 111 (b) (3), petitioners’ cost basis must 
be reduced by all tax-free distributions and other distribu- 
tions from capital made during the effective periods of the 
Revenue Acts of 1924, 1926, and 1928, and also by other 
distributions from capital made during the effective period 
of the Revenue Act of 1921. 


Van Fossan and Leech dissent.—Frederick Ayer, Jr., et al., 
Trustees under Indenture of Trust Executed by Frederick 
Ayer, Dated February 24, 1911 v. Commissioner, Decision 
10,014 [CCH]; Docket 67766. 37 BTA —, No. 113. 


Estate Tax—Note for Widow’s Support.—A court order 
decreed the amount allowed decedent’s widow for her sup- 
port during her first year of widowhood. It is held that 
the amount of a note given by the executor to the widow 
representing her allowance for support during the admin- 
istration of the estate does not constitute an amount “actu- 
ally expended” within the meaning of section 303 (a) (1) of 
the Revenue Act of 1926, and is not therefore a legal deduc- 
tion from the gross estate—E. D. Perry, Exr., Estate of 
Frank O. Green, Deceased v. Commissioner, Decision 10,008 
[CCH]; Docket 88343. 37 BTA —, No. 107. 


Estate Tax—Power of Appointment.—A power of ap- 
pointment, the exercise of which, at any time, is in fact 
subject to the discretionary approval of individual trustees 
appointed by the donor of the power, is not a general power 
of appointment, and property passing thereunder is not 
within the Revenue Act of 1926, section 302 (f), so as to be 
includible in decedent’s gross estate upon her death, April 
20, 1932.—Charles J. Hepburn, Exr., Estate of Mary Morton 


v. Commissioner, Decision 9972 [CCH]; Docket 82242. 37 
BTA —, No. 71. 


Estoppel—Advance Rental Income Unreported—May 
Not Be Added to Taxable Income After Statutory Period. 
—In 1929, taxpayer, under the terms of a sublease, was 
entitled to receive annual rent of a certain average, but in 
annually decreasing amounts. The amount received in the 
earlier years which was in excess of the average was not 
reported as income but was shown on the balance sheet 
as “Rent Received in Advance,” the amount accumulating 
year after year. In 1933, upon bankruptcy of the sublessee, 
the taxpayer reentered the leased property and credited the 
accumulated amount to surplus. The Board held that the 
taxpayer was not estopped from resisting the Commission- 
er’s treatment of the excess as 1933 income, and the amount 
was therefore not taxable to it—Grauman’s Greater Holly- 
wood Theatre, Inc. v. Commissioner, Decision 9969 [CCH]; 
Docket 86728. 37 BTA —, No. 68. 


Exemption—Head of Family—Credit for Dependents Al- 
lowed.—Petitioner, an unmarried person, was the chief sup- 
port of her aged parents in 1933 and 1934 and maintained a 
home for them. Petitioner’s sisters (also unmarried) lived 
with petitioner and her parents and contributed weekly 
amounts to petitioner for their own maintenance. It is 
held upon the facts that petitioner is entitled to an exemp- 
tion as head of the family for 1933 and 1934, and a credit 
for two dependents (father and mother) during those years. 
—Bessie Fink v. Commissioner, Decision 10,012-A [CCH]; 
Dockets 84149, 84150. Memorandum opinion. 


Gift Tax.—The petitioner made a gift of real estate in 
1934 to a trustee for the benefit of her children. Her hus- 
band joined in the deed. The petitioner returned it for gift 




















































































































































































































382 


tax purposes at the full value less an amount which it was 
estimated was the value of the husband’s inchoate curtesy 
interest. The husband made a gift tax return of the esti- 
mated value of his inchoate curtesy interest. It is held 
that petitioner is liable to gift tax upon the entire value 
of the property eres —Correlia Mason Thompson v. 
Commistoner, Decision 10,017 [CCH]; Docket 86400. 37 
BTA —, No. 117. 


Gift Tax—Trust with Reservation of Income—Effect of 
Power to Change Beneficiaries.—In 1934, taxpayer created 
an irrevocable trust and reserved to herself the income 
therefrom for life and the power to change the beneficiaries. 
The Commissioner determined that the value of the re- 
mainder interest, after the expiration of the life estate re- 
served by the taxpayer, was a gift for gift tax purposes. It 
is held that no gift was made within the purview of section 
501 (a) and (b) of the 1932 Act. 

Murdock and Turner dissent, without written opinion.— 
Harriet W. Rosenau v. Commissioner, Decision 9973 [CCH]; 
Docket 86407. 37 BTA —, No. 72. 

Guardian’s Legal Expenses Non-Deductible by Ward— 
Income Distributed to Beneficiary—Taxability.—(1) Peti- 
tioner’s guardian paid from his funds an amount for at- 
torney’s fees to protect petitioner’s interest in his father’s 
estate. It is held that this expense is a personal and nota 
business expense and is not deductible. Van Wart v. Com- 
missioner, 295 U.S. 112, followed. 


(2) Petitioner was beneficiary of a trust under an agree- 
ment which provided, in part, as follows: “As each child 
attains the age of majority, he or she shall receive from 
the trustees his or her proper share of the accumulated 
net income, and also shall thereafter receive his or her 
proper share of the current net income, * * *,” Peti- 
tioner became of age on October 30, 1932, and the trust 
income which had accumulated from January 1 to October 
29 was subsequently paid to him. The Board holds that 
petitioner is taxable on the amount so received.—Adolph 
Bernard Spreckels v. Commissioner, Decision 10,003 [CCH]; 
Docket 85651. 37 BTA —, No. 104. 

Interest Paid on Taxes—Ultimate Invalidity—Deducti- 
bility—The petitioner in 1931 paid interest on taxes col- 
lected as a succession duty by order of the Supreme Court 
of British Columbia under a statute of 1924 subsequently 
declared invalid. A retroactive provision of the Succession 
Duty Act of 1934 made the beneficiary personally liable for 
such taxes and prevented the recovery of taxes theretofore 
paid under the previous statute. It is held that petitioner 
is entitled to a deduction of the interest so paid, under 
section 23 (b) of the Revenue Act of 1928.—Louise G. Hill v. 
Commissioner, Decision 10,015 [CCH]; Docket 80483. 37 
BTA —, No. 114. 

Loss—Abandonment of Real Estate—Retention of Title 
—Personal Holding Company—Election as to Sharehold- 
er’s Payment of Surtax—Form 1120H Not Filed.—(1) Peti- 
tioner was the owner of a parcel of real estate, subject toa 
first mortgage. The mortgagee notified the petitioner that 
it had entered into possession of the property due to de- 
fault in certain payments and that it would take action 
unless the defaults were cured immediately. Petitioner 
through its nominee continued to hold title to the property 
and there was no foreclosure during the taxable year, 1934. 
It is held that the petitioner is not entitled to take a loss 
on the ground that it abandoned the real estate in the tax- 
able year. Greenleaf Textile Corporation, 26 BTA 737; aff'd 
65 Fed. (2d) 1017, followed. 

(2) The Commissioner determined that petitioner was a 
personal holding company subject to a surtax under the 
provisions of section 351, Revenue Act of 1934. Petitioner’s 
return indicating a loss and no tax due, its sole stockholder 
did not return petitioner’s “adjusted net income” on his 
individual income tax return filed for 1934. Petitioner did 
not file a separate return on form 1120H as required by 
Art. 351-8 of Regulations 86, but did file return on form 
1120. The Commissioner, after making certain adjust- 
ments in the deductions taken by petitioner, determined a 
deficiency in income tax, a surtax under section 351, and 
added a penalty of 25 per cent of the surtax for failure to 
file return on form 1120H. It is held that petitioner is not 
relieved from the surtax by section 351(d) because of the 
fact that petitioner’s sole stockholder is now willing to 
make return on his individual income tax return of what- 
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ever “adjusted net income” the Board may find petitioner 
had. It is held, further, that the filing of a return on form 
1120H is mandatory and the Commissioner properly im- 
posed the delinquency penalty under section 291, Revenue 
Act of 1934, made applicable to Title I-A of said act by 
section 35l1(c) thereof.—Collateral Mortgage and Investment 
Company v. Commissioner, Decision 9995 [CCH]; Docket 
88891. 37 BTA —, No. 94. 


Loss on Stock.—Loss deduction in 1933 on account of 
alleged worthlessness of stock is denied where the facts 
did not substantiate petitioners’ assertion that the stock 
was worthless. While the corporation was experiencing 
financial difficulties in 1933, it was a going concern witli 
sales of over $16,000,000, had assets of over $25,000,000, anc 
there was no evidence of its insolvency in that year. Mere 
shrinkage in value of the stock and the fact that the pros- 
pects for the company did not look encouraging did not 
justify the conclusion that the stock was worthless. 

The stock had been loaned to another corporation by 
taxpayer, to be used by it as collateral for its loans. Tax- 
payer claimed a loss on the further ground that it became 
evident in 1933 that the shares would not be returned to 
him. The loss is denied because the evidence did not show 
in 1933 that amounts coming into the borrowing corpora- 
tion would not be sufficient to repay its loans without use 
of the collateral—John W. Burdan, Clara M. Kulp, Elsie S 
Burdan, The Security Trust Company, Exrs., Estate of C. C. 
Burdan, Deceased v. Commissioner, Decision 9997 [CCH]; 
Docket 87506. 37 BTA —, No. 96. 


Payments—Deductibility as Interest, Not as Dividends.— 
The taxpayer in 1931, being in financial difficulties and 
desiring to avoid annual principal payments of $50,000 on 
notes given by it in 1930 upon the purchase of certain 
shares of stock, exchanged $400,000 of such notes for 4,000 
shares of its own second preferred stock, with the under- 
standing that if dividends thereon were not paid in any 
quarter a fixed amount should be paid as interest, and, in 
addition, such amount as its directors deemed necessary for 
the support and maintenance of the payee of such notes 
or his wife, the payee being guaranteed by taxpayer against 
any loss resulting from such exchange. As a guarantee 
for the payment and redemption of the stock, principal, and 
dividends, certain insurance policies were assigned to and 
deposited with a trustee. Dividends on taxpayer’s first pre- 
ferred stock were in partial default and no dividends were 
paid in 1933 and 1934 on its second preferred stock, but 
payments were made on the 4,000 shares as agreed. It is 
held that the payee remained a creditor of taxpayer in 1933 
and 1934 and the payments made constituted interest deduc- 
tible from gross income.—Brush-Moore Newspapers, Inc. v. 
Commissioner, Decision 10,016 [CCH]; Dockets 86732, 86946. 
37 BTA —, No. 116. 

Reorganization Distribution in 1931—Non-Taxable to 
Recipients—Taxable Gain on Real Estate Sale.—(1) A re- 
organization plan involved an exchange by one corporation 
of assets in the form of accounts receivable for all the stock 
in another corporation. It was effected for the purpose of 
preserving the bank credit of the transferor. It is held 
that although the tax consequences of the plan in which the 
exchange occurred were considered, such exchange was 
“in pursuance of a plan of reorganization” within the mean- 
ing of the Revenue Act of 1928, section 112(i)(1)(B) and 
section 112(g), and that the distribution of that stock by 
the transferor to its shareholders, prorated to their hold- 
ings in its stock and without their surrender thereof, is not 
taxable to its recipients. The Commissioner contended 
that the distribution was taxable as a dividend, and that 
there was no reorganization because the plan was a sub- 
terfuge to escape taxation. 

(2) Tax was properly collected on a gain from the sale 
by decedent in 1933 of real estate for notes. The property 
was sold for more than its cost to the decedent. The pur- 
chaser held notes against the decedent arising out of an- 
other transaction. It was argued that the real estate had 
no value, and that the only other assets of the purchaser 
were the notes of the seller, which it was contended were 
uncollectible. Therefore, the petitioners contended that 
the notes received for the property had no value because 
the purchasing corporation had no assets of value—Bertha 
M. Bailey and W. C. Bailey, Jr., Exrs., Estate of Walter C. 
Bailey, Deceased v. Commissioner, Decision 9998 [CCH]; 
Docket 75993. 37 BTA —, No. 97. 
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Court Decisions 


U. S. Supreme Court 


Estate Tax—Claims against Estate—Transfers to Edu- 
cational Corporation.—Payments made as follows pursuant 
to promises of the decedent were not payments of “claims 
incurred or contracted bona fide and for an adequate and 
full consideration in money or money’s worth” within the 
meaning of Sec. 303 (a) (1) of the 1926 Act: (a) Amounts 
paid by decedent’s executor to an educational institution 
pursuant to a letter written by the decedent to the institu- 
tion agreeing that she would make certain annual payments 
from a trust fund; (b) amounts paid pursuant to decedent’s 
promise to contribute for two years toward the salaries 
of two musicians connected with an educational institution; 
(c) amounts paid pursuant to decedent’s promise to con- 
tribute a certain sum annually toward the salary of a man 
to be employed as director of the institution; (d) amounts 
paid pursuant to decedent’s promise to contribute toward 
the salary of a professor of an educational institution. 
“The conditions imposed by the decedent as to the ex- 
penditure of the money promised and the stipulation of 
the payee to expend it in that fashion, or its compliance 
with the conditions, do not constitute an adequate or a full 
consideration within the meaning of the Act” as evidenced 
by legislative history and Treasury regulations. 


A payment made by an executor in fulfillment of de- 
cedent’s contractual promise to transfer the amount to an 
educational corporation was not a transfer within the mean- 
ing of section 303 (a) (3), Revenue Act of 1926, providing 
for deduction from the gross estate of transfers made to 
such organizations. “Subsection (3) applies only to testa- 
mentary dispositions.” 


Affirming decision of the Circuit Court of Appeals for 
the Sixth Circuit, 92 Fed. (2d) 667, reported at 37-2 ustTc 
$9521, which affirmed Board of Tax Appeals decision, 33 
BTA 671, CCH Dec. 9166.—U. S. Supreme Court, in Robert 
A. Taft, Exr., Estate of Anna S. Taft, Deceased v. Commis- 
sioner of Internal Revenue. No. 746, October Term, 1937. 


Estate Tax—Community Funds.—The Supreme Court 


gives the following answers to questions presented by the 
Ninth Circuit: 


(1) Where policies were issued on the deceased hus- 
band’s life after marriage, the wife being sole beneficiary 
and all premiums being paid from Washington community 
funds only one-half of the proceeds is includible in the 
husband’s gross estate. 


(2) Where policies were taken out on the deceased hus- 
band’s life after marriage, the children being beneficiaries, 
and the premiums were paid out of Washington community 
funds, only one-half of the proceeds of such policies is 
includible in the husband’s gross estate. 


(3) Where policies on the deceased husband’s life were 
taken out before marriage the first premium being paid from 
his separate funds and all later premiums from community 
funds, the amount includible in the gross estate is the 
total received reduced by one-half of that proportion thereof 
which the premiums paid with community funds bear to 
all the premiums paid. 


_ The decedent had the right to change the beneficiaries 
in all policies. 


Replying to questions submitted by Ninth Circuit, in 
which is pending appeal from Board of Tax Appeals de- 
cision, 34 BTA 337, Dec. 9299.—U. S. Supreme Court, in 
Richard E. Lang, Exr., and Grace E. Lang, Exrx., Estate of 
Julius Lang, Deceased v. Commissioner of Internal Revenue. 
No. 919, October Term, 1937. 


Improper Accumulation of Surplus—Surtax—Constitu- 
tionality—The constitutionality of the surtax on improper 
accumulations as applied to a legitimate business corpora- 
tion which is availed of for the purpose of avoiding the 
surtax on shareholders is upheld, the Court finding none of 
the following arguments sound: (1) That the statute 
violates the Tenth Amendment by interfering with the 
power granted to the corporation by the State to declare 
or to withhold dividends; (2) that the liability imposed is 
not a tax upon income, but a penalty designed to force 
corporations to distribute earnings in order to create a 
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basis for taxation against the stockholders; (3) that the 
liability is laid upon the purpose to prevent surtax, and 
therefore upon a state of mind; (4) that it deprives the 
corporation of its property without due process of law; 
that it is unreasonable, arbitrary, and capricious in that no 
standard or formula is specified to guide the Commissioner 
in assessing, or the corporate directors in avoiding, the 
additional tax; that it is assessed retroactively; and that it 
is unfair to non-assenting minority stockholders (since no 
minority stockholders are here involved, this objection 
need not be considered); (5) that it delegates to the Com- 
missioner legislative power. 


Where the net income for the taxable year, the fiscal 
year ended January 31, 1931, was $863,787.22, the taxpayer’s 
claim that this was more than offset by a depreciation of 
more than $2,000,000 in the value of securities owned, is not 
conclusive proof that there was not an unreasonable ac- 
cumulation of profits. Depreciation in the market value of 
securities which the corporation continues to hold does not, 
as a matter of law, preclude a finding of unreasonable 
accumulation. 


There was ample evidence to support the findings of 
the Board of Tax Appeals that there was an unreasonable 
accumulation of surplus, as determined from the following 
facts: (1) Increase in the taxable year, of investments in 
bonds and stocks, of $209,734.67, such investments in no 
way being related to a grocery business; (2) excessive cash 
accumulation as compared with low outstanding indebted- 
ness; (3) excessive accumulations of past years; (4) loans 
made to the sole stockholder; and (5) omission of divi- 
dends in high individual surtax years. 


It was error for the Court of Appeals to make an independ- 
ent determination, as upon a trial de novo, of matters which 
had been in issue before the Board instead of limiting its re- 
view to ascertaining whether there was evidence to support 
the Board’s findings and decision. 


Reversing decision of the Circuit Court of Appeals for 
the Third Circuit, 92 Fed. (2d) 931, reported at 37-2 ustc 
7 9504, which reversed 35 BTA 163, Dec. 9533.—U. S. 
Supreme Court, in Guy T. Helvering v. National Grocery 
Company. No. 723, October Term, 1937. 


Jurisdiction of District Court——An alleged overpayment 
for 1917, effected by crediting against a barred deficiency 
for that year an overpayment for 1918, is not such a “col- 
lection” of taxes as to give the District Court jurisdiction 
of a suit for their recovery. “The certification of the over- 
payment by the collector to the commissioner, a mere 
ministerial act, could subject the collector to no personal 
liability.” 

Affirming decision of Sixth Circuit, 92 Fed. (2d) 905, 
reported at 37-2 ustc § 9566 which affirmed District Court 
decision, 8 Fed. Supp. 1016, reported at 343-A CCH f§ 9271. 
—U. S. Supreme Court, in Lowe Brothers Company v. 
United States. No. 864, October Term, 1937. 


Partnership—Liquidation upon Death of Member—Taxa- 
bility of Profits—The surviving members of a Pennsyl- 
vania partnership (one having died in 1919) who continued 
to carry on the business of liquidating two corporations for 
which the partnership was formed, are taxable in 1920 on 
their distributive shares of the partnership profits from 
sales. This liability is unaffected by the status of the sur- 
viving partners as liquidating trustees, by their ultimate 
gain or loss upon final liquidation in 1925, or by the Com- 
missioner’s position as to their tax liability for 1925. 

Reversing decision of the Third Circuit, 89 Fed. (2d) 
141, reported at 37-1 ustc { 9178, which affirmed District 
Court decision, 14 Fed. Supp. 424, reported at 36-1 ustc 
{ 9132.—U. S. Supreme Court, in D. B. Heiner v. Paul Mellon, 
et al., Exrs. D. B. Heiner v. Jennie King Mellon, et al., Exrs. 
Nos. 144 and 145, October Term, 1937. 


Appellate and Lower Courts 


Amended Refund Claims—Timeliness.—Plaintiff’s dece- 
dent, a member of a partnership whose tax liability for 
the fiscal year 1918 was in dispute, his own liability thus 
being affected, filed two refund claims simultaneously after 
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expiration of the statutory period. The second of the two 
claims stated that it should be considered “as perfecting 
an informal one previously [timely] filed and as amending 
and further supporting the formal refund claim [untimely] 
heretofore filed.’ Where such untimely claims raise a 
new ground, although apparently meritorious (the right of 
a partner to credit against his 1918 net income his propor- 
tionate share of the excess profits tax paid by the partner- 
ship, notwithstanding that such partnership income was 
determined after deducting the tax), they cannot be con- 
sidered as amendments of a timely claim. Recovery under 
the claims is therefore barred.—U. S. Court of Claims, in 
George F. Seiberling, J. Thomas Schantz, and Nolan P. Ben- 
ner, Exrs., under the Last Will and Testament of Harry C. 
Trexler, Deceased v. The United States. No. 42094. 


Association—Taxability as Corporation.—An organiza- 
tion, wherein the owners of certain parcels of land adopted 
a trustee-manager device for the purpose of holding, man- 
aging, improving, and disposing of the land for the benefit 
of owners and others who became beneficiaries under the 
trust, is an association taxable as a corporation under sec- 


tion 701(a)(2) of the 1928 Act. 


Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 9589-E.—U. S. Circuit Court of Appeals, Seventh 
Circuit, in James J. Kilgallon, Will C. Moody and Charles 
Kozminski, Successors in Trust to Union Bank of Chicago, 
Trustee under Its Trust No. 714 v. Commissioner of Internal 
Revenue. No. 6398, October Term, 1937, April Session, 1938. 


Bad Debt Charge-off.—Bad debt deduction is allowed for 
1932 to an individual investor not engaged in trade or 
business, in the uncollectible portion of a mortgage which 
he foreclosed. Although the book entry made in 1932 by 
taxpayer’s secretary recorded the taking over of the prop- 
erty, it was not until 1933 that the fair market value of the 
property was recorded. The Court holds that the strict 
requirements as to charge-off of the proper amount in the 
taxable year are not applicable to a taxpayer not engaged 
in trade or business. Dissenting opinion filed. 

Reversing District Court decision, 19 Fed. Supp. 825.— 
U. S. Circuit Court of Appeals, Third Circuit, in Clarence 
M. Brown v. United States of America. No. 6548, October 
Term, 1937. 


Bonus v. Dividend.—On the evidence, it is held that a 
payment made by the taxpayer corporation in August, 1919, 
to its stockholders represented deductible bonuses for 
services as to each stockholder, and not a dividend. The 
payment was exactly 10 per cent of the stock held by each 
stockholder, and one of the stockholders, owning nearly 
one-third of the stock, was not an officer, but evidence was 
offered to show that the bonus paid him was a reasonable 
recognition of his services in giving financial advice and 
in obtaining loans and credit for the corporation. The 
Court holds that a contrary decision by the Board (2 BTA 
896; CCH Dec. 848) was based on an erroneous disregard 
of evidence given by witnesses with which the Court “has 
a personal acquaintanceship of long standing.”—U. S. Dis- 
trict Court, Dist. of Nebraska, Lincoln Division, in De 
Brown Auto Sales Company v. United States of America. 
Law No. 692. 


Capital Gain Realized by Testamentary Estate—Taxa- 
bility—Fiduciary Relationship.—Capital gain realized by 
a testamentary estate from the sale of corpus is taxable to 
the estate although the amount was included in a distribu- 
tion to a testamentary trust. In effect, the distribution is 
a “gift, bequest, or devise” in the hands of the testamentary 
trustees, and as such is not taxable to them. 

Inasmuch as the Board’s determination as to a de- 
ficiency of an estate is in no way prejudicial to the 
interests of petitioners who appealed to the Board as 
“testamentary trustees and surviving executors,” the Court 
denies the motion of the petitioners as trustees to dismiss 
the testamentary trustees as parties petitioner. 

Affirming Board of Tax Appeals decision, 34 BTA 
237, CCH Dec. 9282.—U. S. Circuit Court of Appeals, Sev- 
enth Circuit, in William B. Weigel and Charles H. Alsip, 
Surviving Former Exrs., Estate of Maud Alsip Weigel, De- 
ceased v. Commissioner of Internal Revenue. 
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Capital Stock Tax—Alleged Distribution in Liquidation 
—Effect on Adjusted Declared Value.—A distribution of 
$500,000 from surplus, alleged by the taxpayer to be a dis- 
tribution in liquidation, is held not to have given rise to a 
reduction of the declared value for capital stock tax pur- 
poses, inasmuch as the record does not establish the char- 
acter of the distribution—U. S. District Court, Eastern 
Dist. of Missouri, Eastern Division, in Beattie Investment 
Company v. United States of America. No. 12031. 
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product of economic forces—viz., an increasing need 
for revenue on the one side with an inadequate 
property tax base and constitutional property tax 
rate limitations on the other, accentuated by the 
universal tendency of tax payers to demand that all 
those not paying, though having taxpaying power, 
should be made to pay at Jeast what should be their 
just share of the tax burden. The principal periods 
of expansion, especially during the formative stages 
of the tax, were roughly from the panic of 1837 to 
the Civil War; and the period of and following 
carpet-bag rule after the war. Though after the 
business tax had become definitely a part of the 
fiscal systems further expansions have been largely 
a matter of continuing old policies. In the first 
period, attempt was often made to adjust liability 
to actual differences in taxable capacities. In most 
cases these attempts took the form of taxes based 
on gross receipts, as may be noted in Tables I to V 
inclusive. The necessity of relying on self-assess- 
ment, however, together with an objection to “in- 
quisitorial inspection” into private accounts by the 
state, and a frequent lacking of adequate accounting 
records soon made it apparent that a tax based on 
actual earnings, gross or net, would not, in that 
stage of the social and political development of the 
nation, work out in practice. The result was, with 
the exception of Louisiana, a turn to external evi- 
dences, similar to and probably patterned after the 
French system of license taxes. 


In most cases, these systems, as they are now 
composed, are regressive throughout, and by natural 
operation alone, are adjusted to only the taxable 
capacity of the marginal concerns—and are, there- 
fore, of extremely low revenue yield. Furthermore, 
due to the heterogeneous character of businesses, 
the failure to find any one objective index that 
would apply to all businesses, the fact that most of 
them would admit of a number of different indices, 
and often combinations of indices, and to the fact 
that the development was a process of slow growth, 
often with the addition of only one to a few schedules 
at the time, and the amount usually being what the 
author of the schedule thought that particular busi- 
ness should pay and wholly without regard to the 
amount exacted from similar lines of business, or 
as to how it would fit into the system as a whole, 
there have crept in many inconsistencies of both 
rates and bases as well as in the selection of busi- 
nesses to be taxed. 


(To be continued in next issue.) 
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